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BANK LIABLE FOR EXECUTOR’S MISAPPROPRIATION 


A good rule for any bank to follow is to require an executor of- 
fering estate funds for deposit, to open an account in his name as 
executor and to refuse to allow him to deposit the funds in his personal 
account. 

The same applies to deposits by administrators, guardians, trustees 
and other fiduciaries. 

A bank which permits a fiduciary to deposit trust moneys in his 
personal account always runs a certain risk. The risk is this. The 
executor or other fiduciary may appropriate the money to his own 
use. He may borrow some of the money intending to return it later, 
and then be unable to do so. If he does this, the bank may be held 
liable for the amount lost by the estate, although entirely innocent 
of any wrongdoing. 

Such things happen right along. The most recent instance is a 
decision of the Appellate Division of the New York Supreme Court, 
Powell v. Freeport Bank, published among the legal decisions in this 
issue. 

The executor of the estate of Mary Powell had an account in the 
Freeport Bank standing in his name as executor. He kept his per- 
sonal account in the First National Bank of Freeport. 

On September 1, 1916, he drew his check for $2,500 as executor 
on the Freeport Bank, to the order of cash, delivered it to the bank 
and received a certificate of deposit in the following form: 


‘Freeport, N. Y., Sept. 1, 1916. No.3590. 
The Freeport Bank. 

‘‘James M. Seaman, as executor, has deposited in this bank 
twenty-five hundred dollars, ($2,500), payable to the order of James 
M. Seaman on the return of this certificate properly indorsed. 

‘*Not over twenty-five hundred dollars. 

“HARVEY B. SMITH, Assistant Cashier.’’ 


On the day on which the certificate was issued there was standing to 


the executor’s individual credit in the First National Bank the sum of 
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$509.33. And that bank held his individual note for $2,500 and in- 
terest. The executor took the certificate of deposit to the First Na- 
tional Bank and deposited it to his own credit. He then drew a 
check against his account for $2,540.30, which he delivered to the 
First National Bank in payment of his note. He died later, leaving 
a shortage in the funds of the estate amounting to $3,000. 

Administrators with the will annexed were appointed to settle 
the estate and they brought action against the First National Bank 
to recover the amount which the executor had paid to it, namely 
$2,540.30. 

It was held that the bank was liable for this amount less the 
sum of $509.33, the amount of his own funds on deposit at the time 
of the transaction. The theory is that in making the payment the 
executor used his own money first, so far as it would go, and then 


drew upon the funds of the estate. 

In the lower court the First National Bank was held liable for 
the entire amount paid on the note by the executor. The Appeilate 
Court reversed this judgment and granted a new trial, unless the 
plaintiffs should stipulate within twenty days or accept the lesser 


sum. 

The form of the certificate of deposit indicated that it represented 
estate funds. It put the First National Bank on notice that the exeeu- 
tor was depositing estate funds to his individual eredit. And, of 
course, when the bank received the executor’s check in payment of 
its note it was put upon notice that he was using estate funds to pay 
his individual indebtedness. 

In the opinion the court refers to Chapter 588 of the Laws of 
1916. This statute is known as §231 of the Surrogate’s Court Act and 
reads as follows: 

**Every executor, administrator, guardian or testamentary trus- 
tee shall keep the funds and property received from the estate of 
any deceased person separate and distinct from his own personal 
fund and property. He shall not invest the same or deposit the 
same with any person, association or corporation doing business un- 
der the banking law or other person or institution, in his own name, 
but all transactions had and done by him shall be in his name as 
such executor, administrator, guardian or testamentary trustee. 

‘‘Any person violating any of the provisions of this section shall 
be guilty of a misdemeanor.’’ 

It is a provision with which every bank in New York should be 
familiar. And the rule stated above is a rule which every bank in 
every state should carefully observe. 
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BANK HELD NOT LIABLE WHERE CORPORATION CHECKS 
ARE DEPOSITED IN OFFICER’S INDIVIDUAL ACCOUNT 


It has been decided by the St. Louis, Missouri, Court of Appeals 
that the case of MeCullan v. Third National Bank, 237 8. W. Rep. 
1051, that, where the president of a corporation draws checks in his 
official capacity against the corporation’s account and deposits sneh 
checks in his individual account, the bank in which such checks aie 
deposited is not responsible to the corporation if the president 
appropriates the proceeds thereof to his individual use. 

In spite of this decision banks will be acting for their own good 
if they refuse to accept for deposit checks drawn in this manner. 
Wherever an officer of a corporation, through the medium of a check 
signed by himself, transfers funds belonging to the corporation to 
his individual account, the bank is at least entitled to know why the 
transfer is being made. If a reasonable explanation is not forth- 
coming the deposit should be refused. There are a number of de- 
cisions wherein banks have sustained a loss through allowing corporate 
funds to be placed in the individual account of an officer of the 
corporation. For instance, it has been held in New York that where 
checks payable to the order of a corporation were indorsed by its 
president and deposited in his personal account the bank was liable 
to the corporation for the proceeds of such checks subsequently mis- 
appropriated by the president. 

In reaching its conclusion the Missouri court in the case men- 
tioned set forth its reasoning as follows: 


‘*We are mindful of the long line of cases in this state which held 
(prior to the act of 1917) that a creditor receiving the check of an 
officer of a corporation, drawn by the officer on the corporauon’s 
funds, and which is used in payment of the officer’s own or private 
debt to the drawee, is charged, prima facie, with the knowledge of the 
fact that the officer is misappropriating for his own use the funds 
of the corporation. 


‘*‘We may, then, at the beginning, accept the rule which makes 
a creditor who receives an unauthorized corporation check in payment 
of an officer’s personal obligation a party to the misappropriation, and 
therefore liable to restore the money, and we can readily conceive 
facts and circumstances attending a transaction where one receives 
a corporation’s check from an officer of the corporation, although. 
same is not in payment of a personal obligation which would make 
the recipient a party to the misappropriation. Indeed, circumstances 
may attend the shifting of corporate funds to the officer’s personal 
account which would afford adequate notice to the bank to reason- 
ably support the inference that a misappropriation was intended. 
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But the facts and circumstances in the case before us well justified 
the referee in holding that the bank had neither actual nor construc- 
tive knowledge of a conversion or misappropriation of the deposits 
by Masters. 

‘‘It is conceded that Masters, as president of the lumber com- 
pany, had authority to sign the checks of the corporation. Of course, 
it is not intended here to say that that authority gave him the right 
io convert the money to his own use. Here we have the president of 
a corporation, with authority to sign the checks of the company, 
drawing its funds from the bank and placing such checks in the re- 
spondent bank to his own use. Did the Third National Bank, under the 
cireumstances of this case, actually or constructively have knowledge 
of and participate in the conversion of the corporation’s money? We 
are unable to find any case in this state which would be an authority 
for so holding. 

‘‘Upon a eareful scanning of the record we fail to find satisfae- 
tory proof of a conversion on the part of Masters of these funds, but 
proceeding upon the assumption that there was a conversion, this 
ease is clearly distinguishable from the cases where a corporatior 
agent pays a private debt with the corporation’s funds. And _ prac- 
tically all, if not all, of the cases from this jurisdiction rel:ed non 
by appellant are such eases.’’ 

As already stated there have been instances where a bank has 
sustained a serious loss through permitting funds, which it knew were 
the property of a corporation, to be deposited in the personal account 
of an officer of the corporation. While the bank in the present case 
was held to be free from liability, such non-liability was established 
only after the case had been carried to the Court of Appeals. Litiga- 
tion, whether the litigant wins or loses, is always expensive and this in 
itself is sufficient to justify any bank in refusing deposits of the kind 
involved in this controversy. It may be mentioned that the amount 
sued for in this case was $13,579. 


SEER 


HOLDER OF CERTIFICATES OF DEPOSIT NOT PROTECTED 
BY DEPOSIT GUARANTY LAW 


Two important cases have recently been decided by the Supreme 
Court of Kansas, showing circumstances under which the holders of 
certificates of deposit are not entitled to the protection of the Kansas 
bank deposit guaranty law. 

The Kansas law provides that ‘‘all deposits not otherwise secured 
shall be guaranteed by this act.’’ 
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The first of the two cases, Fourth National Bank of Wichita v. Wil- 
son, will be found published in full among the legal decisions in this is- 
sue. It appeared that the cashier of the Kansas State Bank of Salina 
was personally interested in the purchase of a ranch. As part pay- 
ment he issued several certificates of deposit for $25,000 each. These 
certificates came to the hands of two banks, purchasers in due course 
for value. No deposit was made at the time of the issuance of the 
certificates and neither the cashier nor the payees of the certificates 
had funds on deposit in the bank. : 

It was held that the holders of these certificates, although they 
might be regarded as holders in due course under the Negotiable 
Instrument Law, were not entitled to any benefit under the provisions 
of the deposit guaranty law. In reaching this conclusion the court 
said: 

‘*Lefferdink (cashier) issued the certificates to pay for the Santa 
Rosa ranch because he did not have the money with which to pay for 
it. He had no intention to use certificates based on a deposit or to 
make any deposit which should relate to their issue. The certificates 
were time certificates, and would be met when due, not from any 
deposit made, or from assets including a deposit made, but from 
money subsequently to be obtained as pleased Providence. Employ- 
ment of debit slips to give appearance of regularity on the bank rec- 
ords had no effect, and was not intended to have effect, on the essence 
of what had been done. The certificates were still precisely what they 
were when delivered to the payees—bank obligations issued by the 
cashier without consideration to the bank, to pay for property the 
cashier was buying for himself.’’ 

The other decision is American State Bank of Wichita v. Wilson, 
204 Pac. Rep. 709. 

One of the questions presented in this case was whether the payee 
of a certificate of deposit, who required the president of the bank 
to indorse it before he would take it, came within the protection of 
the deposit guaranty law. 

It will be noticed that the portion of the statute quoted above 
provides for the guaranty of all deposits ‘‘not otherwise secured.’’ 

It was held that a certificate so indorsed was ‘‘otherwise secured’’ 
and was therefore not entitled to the protection of the law. On this 
point the court said: 

‘‘Guilbert’s (president) indorsement was not volunteered, it was 
required as a condition of the deal. In making the requirement Crum- 
mer (payee) spoke of desiring it as an evidence of good faith, but 
nothing in the negotiation suggested that it was not to impose 
a personal liability upon Guilbert. The security it afforded was not 
merely nominal, it was substantial, although it turned out to be fruit- 
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less. Guilbert himself testified that he believed himself to be solvent 
at the time, but subsequent facts showed the contrary. His de- 
tailed statement of his property and debts, however, indicated -sol- 
vency. It is not an uncommon thing for a business man’s margin of 
assets over liabilities to be wiped out by a change in market condi- 
tions or a need of immediate liquidation. There is hardly any con- 
eeivable security that can make the payment of a debt absolutely 
certain. We hold that by virtue of Guilbert’s indorsement the certi- 
ficates of deposit were otherwise secured and were not within the 
protection of the guaranty fund.”’ 


DRAWEE BANK ALLOWED TO RECOVER AMOUNT OF 
CHECKS PAID ON FORGED INDORSEMENT 


When a drawee bank pays a check drawn by its depositor, upon 
which the payee’s indorsement is forged, the bank is liable to the 
depositor. That is the bank may not charge the amount of the check 
against the drawer’s account. The bank is, however, protected in 
such a case where it appears that the payment was the result of the 
drawer’s negligence. Where a drawee bank pays a check bearing a 
forged indorsement, it may as a general rule, recover the money from 
the party to whom it was paid. These are well settled rules of bank- 
ing law. 

A new question is presented in the case of United States Mortgage 
and Trust Company v. Liberty National Bank, recently decided by the 
Appellate Division of the New York Supreme Court. The question is 
whether a drawee bank, which sues to recover from a collecting bank 
the amount which it has paid on checks bearing forged indorsements, 
ean be met by the defense that the payments resulted from the neg- 
ligence of the drawer. The court holds that this defense is not open 
to the collecting bank. 

The facts showed that an employee of a depositor of the plaintiff 
having charge of the preparation and sending out of checks in pay- 
ment of its bills made a practice of withholding checks from various 
ereditors of his employer after having the checks signed by a mem- 
ber of the firm. He then caused to be forged the names of the payees 
upon the backs of the checks and had the checks cashed by a haber- 
dasher. The haberdasher deposited the checks (72 in number) with 
the defendant, which in due course collected them from the plaintiff 
through the clearing house. The employee concealed his operations 
by (a) refraining from making any of the indorsements himself, so 
that his handwriting would not appear upon the checks, and (b) 
ty keeping his employer’s creditors paid by means of additional checks 
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to their order for the amounts of their claims. When the checks 
were returned by the plaintiff to its depositor this employee would 
abstract and destroy the checks the indorsement of which he had 
caused to be forged. After this practice had been continued for 
many months it was discovered through purely accidental cireum- 
stances. 

The depositor made a demand upon the plaintiff for reimbursement, 
and the plaintiff made a similar demand upon the defendant based 
upon the defendant’s guaranty of prior indorsements. The defend- 
ant declined to pay, alleging that if plaintiff’s depositor had used 
reasonable diligence in keeping its books and checking up its bank 
account the wrongdoing of its employee would have been discovered at 
a much earlier date and for that reason the defendant in no event 
was liable for more than such of the checks as passed through the 
bank during the first month of the wrongful operations. The plain- 
tiff recredited its depositor’s account with the full amount of all 
the checks and brought suit against the defendant. 

As a defense to that suit the defendant pleaded negligence on the 
part of plaintiff’s depositor. The plaintiff demurred to that de- 
fense as insufficient in law and its demurrer was sustained by the 
trial court with an opinion reported in 112 N. Y. Mise. 149. That 
decision was affirmed by the Appellate Division without opinion in 
195 N. Y. App. Div. 890. 

The action was then tried before a referee, who rendered judg- 
ment for the plaintiff. The judgment was affirmed by the Appellate 
Division on March 3, 1922, without opinion. 


THE PAR COLLECTION DISPUTE IN NORTH CAROLINA 


The latest contribution to the nation-wide controversy over the col- 
lection by the Federal Reserve Banks of checks drawn on non-member 
banks at par is the decision of the Superior Court of Union County, 
North Carolina, (February Term 1922) in the case of Farmers and 
Merchants Bank of Monroe, N. C., v. Federal Reserve Bank of Rich- 
mond. 

This decision involves the North Carolina statute which became 
effective February 5, 1921. That statute authorizes an exchange 
charge not exceeding one-eighth of one per cent. for the remittance 
of the proceeds of checks. It confers upon North Carolina state banks 
the option of paying checks in exchange drafts on their reserve de- 
posits, this option to be exercised in case of checks presented by or 
through a Federal Reserve Bank, the postoffice or an express com- 
pany. 
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It prohibits the modification of the contract expressed on the face 
of any check on these state institutions by any rubber stamp or other 
notation thereon other than by the drawer of the check. And it for- 
bids protest where remittance of proceeds at par is refused because 
the holder declines to pay exchange charges, and forbids suit upon 
such check if payment thereof in exchange is refused in cases where 
the option to make payment in exchange is conferred by the act. 

Briefly stated, the facts as set forth in the findings of the court are 
as follows: On or before November 15, 1920, the defendant Federal 
Reserve Bank of Richmond notified non-member banks in North 
Carolina that it would accept in settlement of checks drawn upon 
them their drafts on certain designated banks for the amount of the 
checks presented, without deduction of exchange charges. 

The defendant issued a statement to the effect that on and after 
November 15; 1920, it: would collect at par any check sent to it for 
collection drawn upon any bank in the state of North Carolina, and 
included on its par list all banks in that state. This announcement 
resulted in the accumulation in the hands of the Federal Reserve 
Bank of Richmond practically all the checks drawn on non-member 
North Carolina banks circulating outside their respective places of 
business. 

After November 15, 1920, the Federal Reserve Bank, in cases 
where non-member banks refused to remit for their checks at par, 
presented such checks over the counters of the refusing banks, de- 
manding payment in money. Upon the refusal of payment in money 
the checks were treated as dishonored. 

The plaintiff non-member banks brought this action to secure an 
injunction restraining the Federal Reserve Bank from continuing this 
practice. 

The court also found that the defendant Federal Reserve Bank 
in so doing was attempting merely to carry out its duties as pre- 
scribed by the Federal Reserve Act. This finding is in the following 
words: ‘‘That the acts and things done by the defendant as shown 
herein were done and performed solely with the object and with the 
intent to discharge what the defendant was advised and believed 
to be its legal duties and obligations under the act of Congress, and 
the said defendant was not actuated by any motive or purpose to 
cause any unnecessary injury or loss to the plaintiff banks, or any of 
them.’’ 

The Federal Reserve Bank contended that the North Carolina 
statute, above referred to, is unconstitutional in that, among other 
things, it authorized the tender, in payment of debts, of other than 
gold or silver coin; it confers upon state banking institutions special 
privileges not granted to other persons within the jurisdiction of 
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North Carelina; it deprives the defendant of its liberty or property 
without due process of law; it denies the defendant the equal protec- 
tion of the laws. It was also contended that the said statute was ‘in 
conflict with the Federal Reserve Act. 

As a matter of law the court decided that the North Carolina 
statute is valid and constitutional ; that the plaintiff non-member banks 
have the legal right to charge exchange at rates not exceeding the 
rate fixed by the statute; that the tender of payment of checks in 
exchange drafts, as provided in the statute, does not amount to dis- 
honor of the checks if tender is refused; that the holder of any check 
who declines to accept an exchange draft, tendered in accordance with 
the terms of the statute, has no right to publish the check as having 
been dishonored. 

Based on these findings of fact and conclusions of law the court 
issued its decree permanently enjoining the Federal Reserve Bank 
from refusing to accept exchange drafts in payment of checks; from 
returning as dishonored any check in payment of which an exchange 
draft has been tendered; from protesting any such checks and from 
publishing the name of any of the plaintiff non-member banks in 
‘any list or other publication designed for circulation among bank- 
ing institutions generally’’ without the bank’s consent. 

Mr. M. G. Wallace, counsel to the Federal Reserve Bank of Rich- 


mond, has announced that an appeal from this decision will be taken 
and that eventually the case is almost certain to be carried to the 
Supreme Court of the United States. 





THE EFFECT OF COLLATERAL SECURITY 
CLAUSES ON NEGOTIABILITY 


Reference to collateral does not affect negotiability. The mere 
fact that a promissory note makes reference to the collateral by which 
it is secured does not affect its negotiability. 

Two notes, payable to a bank, were involved in the case of Farm- 
ers & Merchants Bank v. Davies, La., 80 So. Rep. 713. (1919). 

On the back of each of the notes was the following clause: 


To secure the within note or other liability to the bank I 
hereby pledge to the Farmers & Merchants Bank on its assigns 
as collateral security for the payment of said note and other 
liabilities the following, viz: 

1 mortgage note of August 26, 1916, due April 10, 1917, 
for $5,000. 

1 mortgage note of June 10, 1915 and due November l, 
1916, for $6,500. 


It was contended that the stipulation pledging collateral as se- 
curity for the note ‘‘or other liability,’’ rendered the note non- 
negotiable. 

In holding the notes negotiable the court said: ‘‘The tendency 
of modern jurisprudence is to get away from the rigid rules of inter- 
pretation which seem to have prevailed when the famous expression 
of Chief Justice Gibson that ‘a negotiable bill or note is a courier 
without luggage’ was coined. (Overton v. Tyler, 3 Pa. 346.) The 
law of negotiable instruments, as a part of the law merchant, is based 
upon the necessities, usages and customs of business and must de- 
velop with it. Wherever the additional stipulations are merely in aid 
of the collection of the note, and do not constitute an undertaking 
to give or do something else foreign to that end, they do not destroy 
negotiability.”’ 

In Biegler v. Merchants Loan & Trust Company, 62 Ill. App. 560, 
(1895), it appeared that a promissory note bore this indorsement 
on the back, signed by the maker: 


This note is secured by a lien upon my interest in certain 
houses named in an agreement this day made between said 
G. W. Leihy and son (payee) and myself. 


In holding that this clause did not affect the negotiability of the 


note the court said: ‘‘A recital in a promissory note, to destroy its 
310 
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negotiability, must be of a kind that in some respect qualifies, or makes 
uncertain, or conditional, the promise.’’ 

The following note was the subject of suit in the case of First 
National Bank v. Mineral Farm Company, 17 Colo. App. 452, 68 
Pac. Rep. 981, (1902): 


$6,707.91. Aspen, Colorado, March 7, 1894. 
On demand after date we promise to pay to the order of the 
Famous Mining, Tunnel and Improvement Company Six 
Thousand Seven Hundred and Seven 91-100 Dollars with in 
terest at the rate of one per cent. per month until paid and 
... per cent. attorney’s fees if not paid at maturity. 
This note is secured by quit-claim deed of this date. 
(Signature) 


This instrument was held negotiable notwithstanding its refer- 
ence to the quit-claim deed by which it was secured. Here the court 
said : 

‘“‘The mere notation upon the face of the note, ‘This note is se- 
eured by quit-claim deed of this date,’ did not affect the negotiable 
character of the note. The note as it appeared was an unconditional 
promise to pay a definite amount on demand with no suggestion 
upon its face that these unequivocal terms were modified by any 
other instrument. The memorandum simply advised that as incident 
to the note, given for the purpose of securing it, and for no other 
purpose, there was a quit-claim deed. There was no suggestion in 
this notation of an intention of the parties to restrict the uncondi- 
tional terms of the note by a quit-claim deed. That this notation did 
not charge appellant with notice of the terms of the quit-claim deed 
is fully sustained by the authorities.’’ 

In Zollman vy. Jackson Savings Bank, 238 Ill. 290, 87 N. E. Rep. 
297, (1909), it was held that a note is not rendered non-negotiable 
by the fact that it recites on its face that it is secured by a trust 
deed. 

In Windmill Company v. Honeywell, 7 Kans. App. 645, 53 Pac. 
Rep. 488, (1898), the note sued on contained this clause: 


‘*This note is given for certain labor and goods and material 
furnished in the erection of an improvement upon my real 
property, in the nature of a windmill and attachments, by the 
payee, pursuant to previous written order in that behalf; and 
the execution, delivery and acceptance of this note shall not 
in any way or manner be deemed a waiver of any lien the 
Phelps & Bigelow Windmill Company (payee) may have there- 
for upon said real property in said written order described.’’ 


It was contended by the maker, when sued on the note, that the 
above clause rendered it non-negotiable. But the court held to the 
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contrary, saying that the clause was merely ‘‘to the effect that the 
payee does not by accepting the note waive its right to a lien upon 
the real estate concerned.”’ 


Authorization to sell collateral. A negotiable note may contain a 
provision authorizing the holder to sell the collateral securing it. 

In a Massachusetts decision, Towne v. Rice, 122 Mass. 67, (1877), 
a note containing the following clause was declared negotiable: 


Having deposited with the holder as collateral security, 
with authority to sell the same at the brokers’ board or at pub- 
lic or private sale at his option, on non-performance of this 
promise, and without notice, 23 receivers certificates of indebted- 
ness $1,000 each of the Alabama and Chattanooga Railroad. 


In Valley National Bank v. Crowell, 148 Pa. 284, 23 Atl. 1068, 
(1892), a note containing the provision below was held negotiable: 


Having deposited herewith a like amount of Crowell Com- 
pany mortgage bonds as collateral security, which we authorize 
the holder of this note upon the non-performance of this 
promise at maturity, to sell either at the brokers’ board, or at 
public or private sale, without demanding payment of this note 
or the debt due thereon, and without further notice, and ap- 
ply proceeds, or as much: thereof as may be necessary, to the 
payment of this note and all necessary charges, holding us as 
makers and indorsers responsible for any deficiency. 


The following statement is quoted from the opinion: ‘‘We find 
nothing in this to destroy the negotiability of the note. While it 
has been truly said that a promissory note is a courier without lug- 
gage, we find nothing in the language quoted beyond the statement 
that the note is accompanied with certain collateral. The mere giving 
of collateral security with a note does not destroy its negotiability. 

The agreement that if the collateral proves insufficient for the 
payment of the note, and all necessary expenses and charges, the 
makers will be responsible for any deficiency, neither increases nor 
decreases the responsibility of the makers. It merely requires them 
to do what the law would compel them to do without such an agree- 
ment.’’ 

The Negotiable Instruments Law expressly provides that the ne- 
gotiability of an instrument is not affected by a ‘‘provision which 
authorizes the sale of collateral securities in case the instrument be 
not paid at maturity.”’ 


Provision for deposit of additional security. While a mere refer- 
ence to collateral security or an authorization to sell the collateral 
will not destroy the negotiability of a note, there are certain clauses, 
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having to do with collateral, which have been held fatal to negotiabili- 
ty. We have reference to the clause which requires the maker to 
furnish additional security when so requested by the holder. The 
clause is designed to protect the holder of a note secured by collateral 
which is likely to fluctuate in value prior to the maturity of the note. 

It is held in some cases that such a clause calls for an act in 
addition to the payment of money and the Negotiable Instruments 
Law expressly provides that an instrument which contains a promise 
or order to do any act in addition to the payment of money is not 
negotiable. 

Other cases hold that this clause renders the instrument in which 
it appears uncertain as to time of payment or amount, contrary to 
the specific provisions of the Negotiable Instruments Law. 

The decisions are not harmonious and there are decisions holding 
that such a clause is consistent with negotiability. 

For instance, in the Kentucky decision, Finley v. Smith, 165 Ky. 
445, 177 S. W. Rep. 262 (1915), a clause of this kind was held not 
to impair negotiability. 

The note in question was one for $2,500 payable to the order of 
a bank four months after date. The note referred to certain col- 
laterals deposited to secure its payment and provided: 


It is further agreed by the undersigned that, in case of de- 
preciation in the market value of the securities herewith or 
hereafter pledged to secure this note, the undersigned will de- 
posit and pledge with said bank such additional security as it 
may from time to time require, and, in default of such deposit 
and pledge for three days after notice to make the same shall 
have been given to, or left at the place of business of the un- 
dersigned, this note, at the option of the bank, shall become 
due and payable. 


This was followed by a clause authorizing a sale of the pledged 
securities in case of default of any kind.. 

It was held that the note was negotiable. The collateral security 
clause was regarded, not as a promise to do an act in addition to 
the payment of money, but as a provision for accelerating the date 
of maturity upon the happening of a certain contingency. 

The following is quoted from the opinion: ‘‘We think the 
promise to do an act in addition to the payment of money that will 
render the note not negotiable must be a promise that conflicts with 
some one of the essential characteristics of a negotiable note; or, as 
applied to the case at hand, it must be a promise to do something 
that would affect the unconditional promise contained in the body 
of the instrument as the time fixed for its maturity. .. If this 
condition or promise would disturb the negotiability of commercial 
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paper, the effect would necessarily be to lessen the value of collateral 
as security, because holders of paper would not be disposed to accept 
collateral, much of which has a fluctuating value, if they were denied 
the right to demand that its value should be maintained in an 
amount sufficient to serve the purpose for which it was accepted.”’ 

This ease was decided under the provisions of the Negotiable In- 
struments Law. 

In Kennedy v. Broderick, 216 Fed. Rep. 137 (1914), the note 
sued on was one for $4,000, payable 90 days after date. It referred 
to certain collateral deposited as security. Underneath the maker’s 
signature and at the lower left hand corner of the note was the fol. 
lowing clause in small type: 


The above collateral has a market value of $5,500; if in 
the judgment of the holder of this note, said collateral de- 
preciates in value, the undersigned agrees to deliver when de- 
manded, additional security to the satisfaction of said holder; 
otherwise this note shall mature at once. 


This was followed by a clause authorizing a sale of the collateral 
upon default in payment. 

This note was also held to be negotiable. The court determined 
that the note and the contract of pledge were separate and distinct 
agreements and that the provisions of the pledge agreement did not 
affect the negotiability of the note. ‘‘But even if the two matters 
were to be read together,’’ said the court, ‘‘it is clear that the stipu- 
lation for additional collaterals and the sale of collaterals are perti- 
nent only to the pledge part of the transaction, and that the only 
condition which, in any event, could be carried into the promise to 
pay part is the one by which maturity might be anticipated. That 
provision, however, could only affect the time provision of the note 
to the extent of causing the maker to promise to pay 90 days after 
date, or sooner on demand of the holder after the maker’s default 
in putting up additional securities.’’ 

An instance of a note held to be non-negotiable, because of a 
provision authorizing the holder to call for additional security, is 
found in the Kansas decision, Holliday State Bank v. Hoffman, 85 
Kans. 71, 116 Pac. Rep. 239. (1911), decided under the provisions 
of the Negotiable Instruments Law. 

Here, a promissory note for $4,500.00, due six months after date, 
recited that certain securities worth $6,250.00 were attached as col- 
lateral security and contained this further provision: 

j 


If in the judgment of the holder of this note, said collateral 
depreciates in value the undersigned agrees to deliver when 
demanded additional security to the satisfaction of said holder; 
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otherwise this note should mature at once. Any assignment or 
transfer of this note or other obligation herein provided for 
shall carry with it said collateral securities and all rights under 
this agreement. 


This note was held to be non-negotiable for two reasons. In the 
first place it contained a promise to do an act in addition to the 
payment of money, that is to deposit additional security when called 
upon to do so. 

On this point the court said: ‘‘In our opinion the most serious 
objection to the form of the note, the particular provision which most 
clearly destroys the negotiable character of the instrument is the 
agreement as to matters other than the payment of money. This is 
the stipulation by which the maker agrees to deliver, when demanded, 
additional collateral security to the satisfaction of the holder, in de- 
fault of which the note shall mature at once. It would hardly be 
different if the note recited that it was secured by a chattel mortgage 
upon certain live stock and contained an agreement that in case their 
value should depreciate and the holder should deem the security in- 
sufficient, the maker would on demand execute and deliver to the 
holder a mortgage on certain real estate for such amount as would 
satisfy the holder and that otherwise the note should mature at once. 
Such an instrument would not be an unconditional promise to pay 
money but would be a promise to do something in addition thereto.’’ 

In the second place the note was declared non-negotiable because 
the provision that the note should mature upon the maker’s failure 
to furnish additional security, when requested, made the time of 
payment doubtful and uncertain. 

“‘It is argued,’’ said the court, ‘‘that this is no different in 
principle from the provision that default in the payment of any in- 
stallment shall accelerate the maturity of the note and cases are cited 
in which we have held that a similar provision will not render the 
note non-negotiable. The Negotiable Instruments Law itself expressly 
declares that a negotiable instrument may contain provisions of this 
kind. The distinction between such a stipulation and the one in ques- 
tion lies in the fact that in one instance the maturity is accelerated 
by the default of the maker alone and the default is to consist in his 
failure to pay money. Here the maturity of the note is to be 
accelerated by the failure of the maker to do something in addition 
to the payment of money, and both contingencies are made to de- 
pend upon something over which he has not the absolute control. It 
is within the power of the holder by refusing assent to what the 
maker has done arbitrarily to make the note due at any time between 
the date of its execution and six months thereafter. If the holder 
is not satisfied with the additional security the note matures at once 
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and thus the time at which it may mature would depend upon the 
time at which the holder declared himself dissatisfied with the se- 
curity delivered by the maker. The effect of this stipulation is to 
leave the time when payable uncertain and indefinite.’’ 

The note involved in Hibernia Bank & Trust Company v. Dresser, 
132 La. 532, 61 So. Rep. 561 (1912), decided under the Negotiable 
Instruments Law, contained the following provision: 


This note is secured by pledge and delivery of the securi- 
ties mentioned on the reverse hereof. Should said securities 
decline in value, the maker of this note hereby agrees within 
twenty-four hours from demand on him to that effect made by 
the holder of this note to furnish and pledge additional securi- 
ties satisfactory to the holder of this note, to cover such de- 
cline. And the failure or refusal by the maker to furnish such 
additional securities when so called for shall at once mature 
this note and pledge. 


The note further authorized the payee bank to apply the maker’s 
deposit to its satisfaction and contained this provision: 


The securities pledged with this note are also pledged to se- 
cure any other obligation of the maker or makers due or here- 


after to become due to the Hibernia Bank & Trust Company. 


The note was held to be non-negotiable for four reasons, expressed 
as follows by the court: 

**(1) It is not an unconditional promise to pay a sum certain 
in money. 

**(2) It is not payable at any fixed or determinable future time. 

**(3) It gives the right to the bank to attribute the maker’s 
deposit, if he has one, to the payment of the note. 

‘*(4) And it further stipulates that the security pledged with 
and for the payment of the note may be used for any other indebted- 
ness of the maker to the bank.’’ 

With reference to the third and fourth objections the court said: 
‘A third objection to the negotiability of the note under the act 
is that it authorizes the bank to attribute the maker’s deposit with 
it to the payment of the note. This also is an order to do so an act 
in addition to the payment of money, which, under the statute, renders 
the note non-negotiable. 

‘‘A fourth objection to the note is that it pledges the securities 
mentioned therein for any other indebtedness of the maker to the 
bank, and that, too, is an order to do an act in addition to the pay- 
ment of money. These two last-mentioned provisions, which form 
parts of the note, are in favor of the bank alone; they are not trans- 
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ferable by it to any subsequent holder. They tend to show that the 
parties did not intend that the note should be a negotiable promis- 
sory note, as defined in the Negotiable Instruments Law, and to be 
transferred in its entirety by the bank, the payee, to a third person.’’ 

In Continental National Bank v. Wells, 73 Wise. 332, 41 N. W. 
Rep. 409, (1899), the action was brought on four notes, one of which 
was a note for $150,000, payable 90 days after date, to the order 
of the Continental National Bank of Chicago. The note referred 
to warehouse receipts deposited as collateral and one of its provisions 
read : 


Which said security, or any part thereof, we hereby give to 
said bank, or its president or cashier, authority to sell, on the 
maturity of this note, or at any time thereafter, or before, in 
the event of said security depreciating in value, at public or 
private sale ... and to apply so much of the proceeds thereof 
to the payment of this note as may be necessary. 


This was followed by a provision to the effect that, in the event 
of a sale of the security the maker would make good the deficiency 
forthwith. 

It was held that these provisions rendered the note uncertain as 
to the time of payment and the amount payable and, therefore, non- 
negotiable. 

A note for $5,000, payable ‘‘one year from January 13, 1891,’’ 
was the subject of suit in Lincoln National Bank v. Perry, 66 Fed. 
Rep. 887, (1895). 

The note referred to certain collateral and contained this clause: 


{t is understood and agreed, should there be any deprecia- 
tion in the value of said securities prior to the maturity of 
this note, such an amount of additional security shall be fur- 
nished as will be satisfactory to said First National Bank (place 
of payment) or its assigns; and should such additional security 
not be furnished within two days after demand is made, either 
in person or by written notice put in the post office, said De 
Vall (payee) or assigns, or substitute or person he may have 
selected, may proceed at once to sell, as above specified, the 
security er securities herein named. 


This note was held to be non-negotiable, the court saying: ‘‘It is 
easy to foresee that, if parties are permitted to burden negotiable 
notes with all sorts of collateral engagements, they will frequently be 
used for the purpose of entrapping the inexperienced and unwary into 
agreements which they had no intention of making, against which 
the law will afford them no redress. We hold, therefore, that the note 
in question was a non-negotiable instrument.”’ 
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In Commercial National Bank of Chicago v. Consumers Brewing 
Company, 16 App. D. C. 186, (1900), the note in suit was one for 
$21,850, payable to the order of Chas. Kaestner & Company at the 
Riggs National Bank in Washington, D. C. It was dated June 20, 
1898, and was payable ‘‘on or before one year.’’ It referred to cer- 
tain collateral security, authorized their sale in case of default and 
provided : 

In case of depreciation in the market value of said security 


at any time pledged for this loan a payment shall be made on 
account or additional security added, as required by said bank. 


The effect of the provision was to authorize the Riggs National 
Bank, which was not a party to the note, to demand additional se- 
curity. The court refers to the note as ‘‘vague and difficult to compre- 
hend, owing doubtless to the effort of an unskilled hand to adapt to 
the payee’s purposes a blank form intended for the use of the Riggs 
National Bank, which is the designated place of payment.’’ 

The note was held to be non-negotiable. ‘‘The power here con- 
ferred,’’ said the court, ‘‘is so uncontrolled and uncertain, and its 
exercise so completely subject to the contingencies of every passing 
hour from and after the very moment of execution and delivery, that, 
in our opinion, it constitutes an inovation in the conditions of ne- 
gotiable paper that ought not to be sanctioned.’’ 

In Strickland v. National Salt Company, 79 N. J. Eq. 182, 81 Atl. 
Rep. 828, (1911), certificates of indebtedness, issued by a corporation, 
contained the following provision: 

Said National Salt Company (maker) has agreed that no 
contract for the purchase of exhaust steam entered into by the 
United Salt Company prior to October 1, 1899, and that no 
improvements erected or to be erected by the United Salt Com- 
pany for utilizing said steam in the manufacture of salt shall 
be mortgaged, encumbered or in any manner disposed of until 
this obligation is paid or discharged and that until such time 
no money borrowed or advanced by the National Salt Com- 
pany for extending, improving or operating any property of 
the United Salt Company shall be made a charge upon or 
lien against the property or assets of the United Salt Company, 
ete. 


The certificates were issued prior to the adoption of the Negotiable 
Instruments Law in New Jersey, but it was pointed out that the pro- 
visions of the statute had not changed the previous law on the point 
of negotiability involved. 

As already stated the statute provides that an instrument is not 
negotiable if it contains an order or promise to do anything in addi- 
tion to the payment of money. It was held that the clause quoted 
violated this provision and rendered the certificates non-negotiable. 
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Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 
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§ 50. Inheritance Taxes. (Continued.) 


IDAHO 


Rates of Tax 


$25,000 
after $25,000 $50,000 $100,000 

deducting to to to All over 
Beneficiary exemption $50,000 $100,000 $500,000 $500,000 
Class 14% 2% 24% 3% 
Class 24% y, 33% 44% 
Class 44% 74% 9% 
Class 6% z 10% 12% 
Class 74% 124% 15% 


Classes of beneficiaries. Class 1 includes husband, wife, lineal 
issue, lineal ancestor, child adopted in conformity with the laws 
of Idaho or child to whom decedent, for not less than 10 years 


prior to such transfer, stood in the mutually acknowledged relation of 
a parent, provided such relationship began at or before the child’s 
15th birthday, and was continuous for 10 years thereafter, or any 
lineal issue of such adopted or mutually acknowledged child. 


Class 2 includes brother, sister or a descendant of brother or 
sister, wife or widow of a son, or husband of a daughter of decedent. 

Class 3 includes brother or sister of the father or mother of dece- 
dent or a descendant of either. 

Class 4 includes brother or sister of the grandfather or grand- 
mother of decedent or a descendant of either. 

Class 5 includes all others. 


Exemptions. Widow or minor child, $10,000; all others in class 1, 
$4,000; class 2, $2,000; class 3, $1,500; class 4, $1,000; class 5, $500. 
The following transfers are entirely exempt: ‘‘All property 
transferred to societies, corporations and institutions now or here- 
after exempted by law from taxation, or to any public corporations, 
cr to any society, corporation, institution or association or persons 
engaged in or devoted to any charitable, benevolent, educational, 
publie or other like work (pecuniary profit not being its object or 
purpose), or to any person, society, corporation, institution or asso- 
ciation of persons in trust for or to be devoted to any charitable, 

benevolent, educational or public purpose.”’ 
319 
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Property taxable. All property belonging to a resident and all 
property within the state of Idaho, belonging to a non-resident. Gifts 
made in contemplation of death are taxable. Stock in domestic cor- 
porations owned by non-residents is taxable. 


Payment of tax, penalty. The tax is due and payable at the 
time of the decedent’s death and interest thereon is charged at the 
rate provided by law for delinquent taxes. But if the tax is paid 
within one year after the decedent’s death, no interest is charged 
and if paid within six months, a discount of 5% is allowed. Exten- 
sions not exceeding one year may be granted in cases of unavoidable 
delay in settling the estate. Where extensions are granted, interest 
at the rate of 6% is charged from the death of the decedent to the 
expiration of the extended time. 


Tax on gift to executor. Property left to an executor or trustee 
in lieu of commissions, otherwise taxable, is taxed as to the excess 
over what would be a reasonable compensation. 


Sale of property to pay tax. Property of the decedent may be 
sold for the purpose of paying the tax in the same manner as pro- 
vided by law for the purpose of paying debts. 


ILLINOIS 


Rates of tax. Class 1. First $50,000 in excess of exemption, 2%; 
next $100,000, 4%; next $100,000, 6%; next $250,000, 10%; all in 
excess thereof, 14%. 

Class 2. First $20,000 in excess of exemption, 6%; next $50,000, 
8% ; next $100,000, 12% ; all in excess thereof, 16%. 

Class 3. First $20,000 in excess of exemption, 10%; next $30,000, 
12% ; next $50,000, 16% ; next $50,000, 20% ; next $100,000, 24%; all 
in excess thereof, 30%. 


Classes of beneficiaries. Class 1 includes father, mother, lineal 
ancestor, lineal descendant, husband, wife, child, brother or sister, 
wife or widow of son or husband of daughter, or any child or chil- 
dren legally adopted, or any person to whom the deceased, for not 
less than ten years prior to death, stood in the acknowledged relation 
of a parent, provided such relationship began at or before said per- 
son’s fifteenth birthday and was continuous for said ten years there- 
after, and provided also, that one of the parents of such person so 
standing in such relation was deceased when such relationship com- 
menced. 

Class 2 includes uncle, aunt, niece, nephew or any lineal descend- 
ant of such uncle, aunt, niece or nephew. 

Class 3 includes all others. 
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Exemptions. Brother or sister, $10,000; all others in class 1, 
$20,000; class 2, $500; class 3, $100. 


Property taxable. All property belonging to a resident and al} 
property within the state of Illinois belonging to a non-resident, 
passing by will, or the Intestate Laws of the state. Gifts made in 
contemplation of death are taxable. Stock in domestic corporation 
belonging to a non-resident is taxable. 


Payment of tax, penalty. The tax is due and payable at the 
death of the decedent and interest at the rate of 6% from that time 
is charged. But if the tax is paid within six months after death, 
a discount of 5% is allowed. If the tax is not paid within one year, 
a bond is required. 

Liability for tax, sale of property. Executors, administrators 
and trustees are personally liable for the payment of the tax and in- 
terest. Where proceedings for collection are had, they are liable 
for expenses and costs. They have power to sell so much of the 
property of the decedent as will enable them to pay the tax. 


INDIANA 
Rates of Tax 


$25,000 
after $25,000 $50,000 
exemption to to 
Beneficiary deducted $50,000 $300,000 


Classes of beneficiaries. Class 1 includes husband, wife, linea] 
issue, lineal ancestor of the decedent or any child adopted in econformi- 
ty with the laws of Indiana at least ten years prior to decedent’s death 
or any child to whom decedent for not less than ten years prior to 
death stood in the mutually acknowledged relation of a parent; pro- 
vided such relationship began at or before the child’s fifteenth birth- 
day, or any lineal issue of such adopted or mutually acknowledged 
child. 

Class 2 includes brother or sister or a descendant of a brother or 
sister of the decedent, wife or widow of a son, or the husband of a 
daughter of the decedent. 

Class 3 includes brother or sister of the father or mother of de- 
eedent or a descendant of either. 

Class 4 includes brother or sister of the grandfather or grand- 
mother of decedent or a descendant of either. 

Class 5 includes all others. 
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Exemptions. Widow, $15,000; child under 18 years of age, $5,000; 
all others in class 1, $2,000; class 2, $500; class 3, $250; class 4, $150; 
class 5, $100. 

The following gifts are entirely exempt: ‘‘All property trans- 
ferred to municipal corporations within the state for strictly county, 
town or municipal purposes, or to the bishop, rector, pastor, trustee, 
board of trustees, or governing body of any educational or religious 
institution, who shall use the property so transferred solely for re- 
ligious, charitable or educational purposes, within the state or to cor- 
porations of this state organized under its laws solely for religious, 
charitable, or educational purposes, which shall use the property so 
transferred, exclusively for the purpose of their organization, within 
the state.’’ 


Property taxable. Includes stock in domestic corporation belong- 
ing to a non-resident decedent. 


Payment of tax, penalty. If the tax is paid within one year after 
the decedent’s death, a discount of 5% is allowed; if not paid within 
18 months, interest is charged at the rate of 10% per annum from the 
date of death. Where delay in payment is due to unavoidable cause, 
interest at the rate of 6% is charged from the date of death until the 
cause of delay is moved, and thereafter interest at 10% is charged. 


Tax on executor’s fee. Property left to an executor or trustee, 
_Otherwise taxable, is taxed as to the part which exceeds what would 
be a reasonable compensation. 


IOWA 


Rates of tax. Class 1. First $15,000 above exemption, 1%; next 
$15,000, 14%; next $15,000, 2%; next $30,000, 24%; next $30,000, 
3%; next $60,000, 4%; next $60,000, 5%; next $60,000, 6%; all in 
excess of $300,000, 7%. 

Class 2. First $100,000, 5%; next $100,000, 6%; all in excess 
of $200,000, 7%. 

Class 3. 10% on all. 

Class 4. 20% on all. 

Classes of beneficiaries. Class 1 includes wife, husband, father, 
mother, child, lineal descendant, legally adopted child or illegitimate 
child. 

Class 2 includes all other except non-resident aliens. 

Class 3 includes non-resident alien brother, sister, wife, husband, 
father, mother, child, lineal descendant, legally adopted or illegiti- 
mate child. 

Class 4 includes all other non-resident aliens. 
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Exemptions. Class 1, $15,000; class 2, $1,000, but if the amount 
received exceeds $1,000 the entire amount is subject to tax; classes 3 
and 4, no exemption. 


Property taxable. Includes stock in a domestic corporation owned 
by a non-resident decedent. 


Payment of tax, penalty. The tax is due at the time of the de- 
eedent’s death and is payable within one year thereafter. If the tax 
is not paid within 18 months, interest at the rate of 8 per cent. is 
charged from the expiration of the 18 months. The state treasurer 
may extend the time for not exceeding 3 years to avoid hardship, in 
which event interest is charged at the rate of 6% from the expiration 
of 18 months after the decedent’s death. 


KANSAS 
Rates of Tax 


$25,000 $25,000 $50,000 $100,000 


above to to to All over 
Beneficiary exemption $50,000 $100,000 $500,000 $500,000 


1% 14% 2% 23% 
2% 3% 4% 5% 
5% 74% 10% 123% 
74% 10% 123% 15% 


Classes of beneficiaries. Class 1, wife. 

Class 2 includes husband, lineal ancestors, lineal descendants, 
adopted child or children, lineal descendants of any adopted child, the 
wife or widow of a son, or the husband of a daughter of the decedent. 

Class 3 includes brothers and sisters of the decedent. 

Class 4 includes all others. 


Exemptions. Class 1, $75,000; class 2, $15,000; class 3, $5,000; 
class 4, $200, but if the amount received exceeds $200, there is no 
exemption. When one or more of the shares of an estate consists of 
property within and property without the state only such percentage 
of the exemptions above named is allowed as is the percentage within 
the state of the total value of the shares. Any gift valued, after ex- 
emptions are allowed, at a less sum than $200, is not subject to the 
tax. Property to or for charitable societies or institutions is exempt. 


Property taxable. Includes stock in domestic corporations owned 
by a non-resident decedent. 


Payment of tax, penalty. The tax is due one year after the date 
of giving bond by the executor, administrator or trustee, but if a lega- 
ey or distributive share is paid or delivered within the year, the tax 
is due at that time. In the case of a gift made in contemplation of 
death, the tax is payable at the time the gift is made. A tax not paid 
when due bears interest at the legal rate from the time when it be- 
came due. 
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KENTUCKY 


Rates of Tax 


$25,000 
after $25,000 $50,000 $100,000 
deducting to to to All over 
Beneficiary exemption $50,000 $100,000 $500,000 $500,000 


Class 1% 14% 2% 24% 3% 
Class 24% 3% 33% 44% 
Class : 44% 6% 74% 9% 
Class 6% 8% 10% 12% 
Class F 74% 10% 124% 15% 

Classes of beneficiaries. Class 1 includes husband, wife, lineal 
issue, lineal ancestor, child adopted under laws of Kentucky, child 
to whom decedent for not less than 10 years prior to his death stood 
in the mutually acknowledged relation of parent, provided such re- 
lationship began at or before the child’s 15th birthday and was con- 
tinuous for 10 years, lineal issue of such adopted or mutually ack- 
nowledged child. 

Class 2 includes brother, sister, descendant of brother or sister, 
widow of son, husband of daughter. 

Class 3 includes brother or sister of the father or mother of the 
decedent or a descendant of either. 

Class 4 includes the brother or sister of the grandfather or grand- 
mother of the decedent or a descendant of either. 

Class 5 includes all others. 

Exemptions. Widow or minor child, $10,000; all other persons 
in class 1, $5,000; class 2, $2,000; class 3, $1,500; class 4, $1,000; 
class 5, $500. Property left to a municipal corporation in the state 
for public purposes, to charitable or educational institutions, not op- 
erated for gain, or in trust for such purposes is exempt. 

Property taxable. Includes stock in domestic corporation belong- 
ing to a non-resident decedent. 

Payment of tax, penalty. The tax is due and payable at the 
death of the decedent. If paid within 18 months no interest is 
charged. If not paid within 18 months, interest at the rate of 10% 
per annum is charged from the time of the death. If paid within 9 
‘months a discount of 5% is allowed. Where delay in payment is due 
to unavoidable cause, 6% interest is charged from 18 months after 
the decedent’s death. ; 

LOUISIANA 
Rates of Tax 


$500 $1,000 $5,000 
to to to All over 
Beneficiary $500 $1,000 $5,000 $20,000 $20,000 
Exempt Exempt Exempt 2% 
Exempt Exempt 5% 5% 
Exempt 5% 5% 10% 
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Classes of beneficiaries. Class 1 includes direct descendant, by 
blood or affinity, ascendants or surviving spouse of decedent. 

_ Class 2 includes collateral relations of decedent, including brothers 
or sisters by affinity. 

Class 3 includes all others. 

Exemptions. Class 1, $5,000; class 2, $1,000; class 3, $500. 

Property taxable. All inheritances, legacies and donations and 
gifts made in contemplation of death, including all personal property 
physically in Louisiana, whether owned or inherited by, or bequeathed, 
given or donated to, a resident or non-resident, and whether inherited, 
bequeathed, given or donated under the law of this state or of any 
other state or country; and all personal property owned by residents 
of Louisiana, wherever situated. In the case of real estate mortgaged 
for an amount in excess of 50% of its value, the apparent margin 
between the appraised value of such realty and the mortgage in- 
cumbrance thereon may be reduced by an amount equal to 20 per 
cent. of such encumbrance. Stock in domestic corporation owned by 
non-resident decedent is taxed. 


Payment of tax, penalty. Taxes bear interest at the rate of one 
per cent. per month, beginning six months after the death of the de- 
cedent, and 2% per month, beginning twelve months after the death 
of decedent. Where the settlement of the estate is contested or where 
the beneficiary is ignorant of the inheritance, the interest is remitted. 


MAINE 
Rates of Tax 


$50,000 
after $50,000 
deducting to over 
Beneficiary exemption $100,000 $100,000 
13% 2% 
on entire amount on entire amount 
44% 5% 


on entire amount on entire amount 
6% 7% 


on entire amount on entire amount 


Classes of beneficiaries. Class 1 includes husband, wife, lineal 
ancestor, lineal descendant, adopted child, adoptive parent, wife or 
widow of a son, or husband of a daughter of a decedent. 


Class 2 includes brother, sister, uncle, aunt, nephew, niece or 
cousin. 


Class 3 includes all others. 

Exemptions. Husband, wife, father, mother, child, adopted child 
or adoptive parent, $10,000; all others in class 1, $500; class 2 and 
class 3, $500. Gifts to or for. the use of any educational, charitable, 
religious or benevolent institution in Maine are exempt. 
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Property taxable. All property within the state, and any interest 
therein, whether belonging to inhabitants of the state or not, and 
whether tangible or intangible. Property of a deceased resident of 
Maine, subject to tax in another state or country, is not taxed in 
Maine, but if the tax in the other state or country is less than it 
would be in Maine, the property is taxed in Maine for the difference. 
Shares of stock in a national bank located in Maine or a corporation 
organized under its laws are taxable. Shares in a railroad, telegraph 
or telephone company incorporated in Maine and also in another 
state or country is taxed in Maine in proportion to the part of its 
lines within the state. 

Payment of tax, penalty. The tax is payable at the expiration 
of two years after the granting of letters. If a legacy or distributive 
share is paid within two years the tax is thereupon due. Taxes not 
paid when due bear interest at the rate of 6% from the time when 
they became due. A failure to pay the tax when due renders the 
executor or administrator liable upon his administration bond for the 
tax and interest. Property subject to tax may not be delivered to 
the beneficiary until the tax has been collected. 

Sale of property to pay tax. A personal representative may sell 
so much of the estate as is necessary to provide for the payment of 
the tax. 

Estates of non-residents. Where the estate of a non-resident 
passes to more than one person each is held to receive such propor- 
tion of the property in Maine as the amount of the property received 
by him bears to the entire estate. He is entitled to such proportion 
of the exemption provided for as the amount of the property in Maine 
bears to the total estate. 


MARYLAND 


Rates of tax. Class 1, no tax; class 2, 5%. 

Classes of beneficiaries. Class 1 includes father, mother, husband, 
wife, child and lineal descendants. 

Class 2 includes all others. 

Exemptions. Class 1, entirely exempt; class 2, exempt if entire 
estate is valued at less than $500. 

Property taxable. All property ‘‘being in this state,’’ including 
gifts for charitable, religious and educational purposes. Stock in a 
domestic corporation, belonging to a non-resident decedent, is not 
taxed. 

Payment of tax, penalty. The tax must be paid before any legacy 
or distributive share is paid. If the executor or administrator does 
not pay the tax within 13 months from the date of his administra- 
tion he forfeits his commissions. In the case of a limited estate, that 
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is a gift of less than an absolute interest, if the tax is not paid within 
12 months after the decedent’s death, the tax bears 6% interest from 
the expiration of such 12 months. 


MASSACHUSETTS 


Rates of Tax 


$10,000 
after $10,000 $25,000 $50,000 $250,000 
deducting to te to to Over 
Beneficiary exemption $25,000 $50,000 $250,000 $1,000,000 $1,000,000 
1% 2% 6% 
1% 2% 6% 
2% 4% 7% 
5% 7% 10% 
6% 7% 10% 


Classes of beneficiaries. Class 1 includes husband, wife, father, 
mother, child, adopted child, adoptive parent. 

Class 2 includes grandchildren. 

Class 3 includes lineal ancestor except father or mother, lineal 
descendant except child or grandchild, lineal descendant of adopted 
child, lineal ancestor or adoptive parent, wife or widow of a son, 
husband of a daughter. 

Class 4 includes brother, sister, half-brother, half-sister, nephew, 
niece, step-child or step-parent. 

Class 5 includes all others. 

Exemptions. Class 1, $10,000; all others, $1,000. But if the 
value of the property passing to any beneficiary exceeds $10,000 the 
entire amount is subject to tax. Gifts to or for the use of charitable, 
educational or religious societies or institutions, the property of which 
is by the laws of the commonwealth exempt from taxation, or for 
or upon trust for any charitable purposes to be carried out within 
the commonwealth, or to or for the use of the commonwealth or any 
town therein for public purposes, are exempt. 

Property taxable. All property within the state, corporeal or in- 
corporeal, and any interest therein, whether belonging to inhabitants 
of the commonwealth or not, passing by will, or by laws regulating 
intestate succession, or by gift, made in contemplation of death or 
intended to take effect in possession or enjoyment after death. Stock 
in domestic corporations belonging to non-resident decedent is taxed. 

Payment of tax, penalty. Tax is payable at the expiration of one 
year from the date of the giving of the administration bond. If the 
tax is not paid when due interest is charged from the time it became 
payable. If the tax is paid prior to the due date it is discounted at 
the rate of 4% a year. 

Gifts to executor. If a gift is made to an executor or trustee in 
lieu of compensation, the value thereof in excess of reasonable com- 
pensation as determined by the probate court, is taxed. 
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Inventory. A complete inventory and appraisal on oath must be 
filed by the executor, administrator or trustee within three months 
after appointment. Failure in this regard renders him liable to a 
penalty of not more than $1,000. 

Estates of non residents. Where a non-resident leaves shares of 
stock in a railroad, telegraph or telephone company incorporated un- 
der the laws of Massachusetts and also some other state or country, 
the stock is taxed in proportion to the part of the company’s line 
within Massachusetts. Property of a non-resident in Massachusetts 
taxable in the state of the decedent’s residence is taxed in Massachu- 
setts only to the extent by which the Massachusetts tax exceeds the 
tax of such other state or country, provided such other state or coun- 
try grants a like exemption to residents of Massachusetts. 


MICHIGAN 
Rates of Tax 


$50,000 
to All over 
Beneficiary $50,000 $500,000 $500,000 


1% 2% 3% 
25% 25% 
10% 15% 


Classes of beneficiaries. Class 1 includes grandfather, grand- 
mother, father, mother, husband, wife, child, brother, sister, wife or 
widow of son, or husband of daughter, or any legally adopted child or 
any person to whom decedent stood in the mutually acknowledged re- 
lation of a parent, provided that such relationship began at or be- 
fore the child’s seventeenth birthday and continued until the death 
of decedent, or any lineal descendant of decedent. 

Class 2 includes collateral relations or strangers in blood who are 
aliens not residing in the United States, or corporations not chartered 
by the authority of the government of the United States or of any 
state. 

Class 3 includes all others. 

Exemptions. Wife, $5,000; all others in class 1, $2,000; all others, 
$100. If the inheritance exceeds the exemption the entire amount 
received is subject to tax. 

Property taxable. Includes stock in domestie corporation owned 
by non-resident decedent. : 

Payment of tax, penalty. The tax is due and payable at the 
date of the decedent’s death. If the tax is paid within 12 months 
thereafter, a discount of 5% is allowed. If the tax is not paid within 
18 months after the death interest is charged at the rate of 3% per 
annum from the date of death. If the delay in payment is due to 
unavoidable cause interest at the rate of 6% per annum is charged 
after the expiration of 18 months from the decedent’s death. 


(To be continued) 





In this department are published each month all of the important decisions of the 
Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK LIABLE FOR EXECUTOR’S MISAPPRO- 
PRIATION 


Powell v. Freeport Bank, New York Supreme Court, Appellate Division. 
193 N. Y. Supp. 100. 


An executor had estate funds on deposit in the A bank. He 
drew his check against this account and received for it a certifi- 
cate of deposit payable to him as executor. He deposited this 
certificate in his individual account in the B bank where he had 
a small amount of personal funds on deposit. He drew his check 


on the B bank for the amount of a note signed by him individually 
and held by the B bank, which check he delivered to the B bank in 
payment of the note. It was held that the B bank was liable to 
the estate for the amount which it received less the amount of the 
executor’s own money on deposit at that time. The form of the 
certificate of deposit was notice to the B bank that the executor 
was depositing estate funds in his individual account. 


Appeal from Supreme Court, Nassau County. 

Action by D. Frank Powell and another, as administrators, etc., 
of Mary Powell, deceased, against the Freeport Bank and the First © 
National Bank of Freeport. From a judgment on a verdict for 
plaintiffs against defendant First National Bank of Freeport, and 
from an order denying its motion for a new trial, defendant First 
National Bank appeals. Reversed and new trial granted unless plain- 
tiffs stipulate to reduce verdict and modify judgment accordingly, in 
which case judgment modified, and order affirmed. 

The action was brought to recover a sum of money which the 
plaintiffs alleged belonged to the estate of which they were adminis- 
trators c. t. a., and which was used by the executor whom they suc- 
ceeded in office in paying his own personal debt to defendant the 

NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) § 323. 
329 
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First National Bank of Freeport under circumstances that gave to 
the bank constructive notice that the money was a trust fund and 
was diverted to the payment of the executor’s personal debt. 

Argued before BLACKMAR, P. J., and KELLY, JAYCOX, MAN- 
NING and KELBY, J.J. 

George A. Green of Brooklyn for appellant. 

Charles Driggs Lewis of Rockville Centre for respondents Powell. 


Martin V. W. Hall of New York city for respondent Freeport 
Bank. 


BLACKMAR, P. J.—On the Ist day of September, 1916, James 
M. Seaman, the executor of the estate of Mary Powell, deceased, had 
an account with defendant the Freeport Bank of Freeport, in which 
were deposited the funds belonging to the estate. At the same time 
he had his own personal account with the appellant bank. On that 
date the money to his credit in the appellant bank was $509.33, and 
the appellant bank held his note for $2,500 and interest, due on or 
about that date. Upon the same date he drew, as executor, his check 
upon the Freeport Bank of Freeport, to the order of ‘‘cash,’’ and re- 
ceived from that bank a certificate of deposit in the following form: 


**Freeport, N. Y., Sept. 1, 1916. No. 3590. 
‘‘The Freeport Bank. 

‘‘James M. Seaman, as executor, has deposited in this bank 
twenty-five hundred dollars, ($2,500), payable to the order of James 
M. Seaman on the return of this certificate properly indorsed. 

‘*Not over twenty-five hundred dollars. 


‘*Harvey B. Smith, Assistant Cashier.’’ 


Mr. Seaman took this certificate of deposit to the appellant bank 
and deposited it to the credit of his individual account, and on the 
same date he drew upon the appellant bank his personal check for 
the sum of $2,540.30, with which he paid his individual note held by 
the bank. Seaman died on the 17th of February, 1920, leaving on 
deposit to his individual account the sum of $1,046.27. On the 12th 
of August, 1920, the plaintiffs were appointed administrators e. t. a. 
of the estate, and they brought this action against the Freeport Bank 
of Freeport and the First National Bank of Freeport, the appellant. 

Where trust funds are diverted by a trustee and used for the 
payment of an individual debt under such cireumstances that the 
creditor has actual or constructive notice of the diversion, the cestui 
que trust may maintain a suit in equity to trace the funds (Van Alen 
v. American National Bank, 52 N. Y. 1), or, in a proper case, an 


action at law for conversion (Squire v. Ordemann, 194 N. Y. 394, 87 
N. E. 435). 
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The certificate of deposit represented funds of the estate, and 
when deposited in the executor’s personal account with the appellant 
bank the avails thereof still remained, in equity, the property of the 
estate. This was done on the very day that chapter 588, Laws of 
1916, went into effect. This act modified the law laid down in 
Bischoff v. Yorkshire Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A. 
1916 F, 1059, as to the legality of the deposit of funds of an estate 
in the personal account of an executor. The presumption, however, is 
that he will preserve the funds and properly use them in the ad- 
ministration of his trust. But, as they are in equity the property 
of the estate, they may, if diverted, be traced and reclaimed by the 
cestui que trust until they come into the hands of a bona fide pur- 
chaser for value. The same result, however, would follow the ap- 
plication of the doctrine of the Bischoff Case. 

On the death of the executor there was a shortage of $3,000 in 
the funds of the estate, and the administrators ¢. t. a. were justified 
in following those funds into the possession of the appellant bank, 
unless that bank became the holder of them in good faith. This de- 
pends upon whether the bank had knowledge of circumstances which 
gave it constructive notice that the funds were trust funds. The 
only evidence tending to show that the bank was put upon notice 
was the form of the certificate of deposit, which stated on its face 
that it represented funds of James M. Seaman as ‘‘executor.”’ 

Under the circumstances disclosed in the evidence, viz: that the 
certificate was deposited and the avails drawn out on the same day 
to pay the note, I think the bank had notice that the executor was 
using trust funds to pay his own debt. It is true that in Manhatten 
Sav. Inst. v. New York Nat. Exchange Bank, 170 N. Y. 58, 67, 62 
N. E. 1079, 1082 (88 Am. St. Rep. 640), the court said: 


‘*Coupling the word ‘trustee’ with his name as a depositor was 
not an unusual or peculiar circumstance; nor, necessarily imported 
that he was acting as a trustee for others. It simply distinguished 
or described the account, which he opened in a particular way satis- 
factory to himself, and did not call for any investigation on the part 
of the bank into his authority as trustee.’’ 


But the word ‘‘executor’’ has a limited and certain significance, 
and is like the word ‘‘guardian,’’ which in Cohnfeld v. Tanenbaum, 
176 N. Y. 126, 68 N. E. 141, 98 Am. St. Rep. 653, was held to con- 
vey notice that the funds were trust funds. I think, therefore, that 
the bank must be held to have had constructive notice that the certifi- 
eate of deposit represented trust funds, and that the avails thereof, 
in part at least, were used to pay the executor’s personal debt. 

At that time the executor had $509.33 to the credit of his per- 
sonal account. When the certificate of deposit was also added to 
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the account the account was then a mixed fund of $3,009.33, of 
which $2,500 was a trust fund and $509.33 was the individual fund 
of the executor. When the executor drew his check for $2,540.30, 
which he paid to the bank in taking up his note, I think it must be 
held that he used his own funds for that purpose in so far as the 
account permitted. It is an established principal of equity that when 
a depositor draws his check upon an account in which trust funds 
are mingled with his own, and uses the money for his own purposes 
it must be held that he used his own funds as far as possible and 
that whatever balance remained in the account was impressed with 
a trust. In re Hallett’s Estate, English Law Reports, 13 Ch. Div. 
696. The amount of the trust fund which the executor used in pay- 
ing the note was therefore the difference between $2,540.30 and $509.33, 
or $2,030.27. 

The appellant requested the court to charge that if the jury 
*‘should find against the First National Bank of Freeport they may 
find for $2,500 less the sum of $509.33, which we have agreed between 
us was the amount on deposit personally by Mr. Seaman on Septem- 
ber 1, 1916.’ The court declined so to charge, and the appellant 
excepted. In view of the evidence I think the exception was well 
taken. Applying the rule stated in In re Hallett’s Estate, supra, 
that the check of the executor on the mixed account should be charged 


first to his own funds, and the remainder only to the trust fund, the 
amount of the trust fund which the bank received in payment of its 
note was the sum of $2,030.97. The judgment therefore was erroneous 
to the extent of $509.33, with interest thereon from September 1, 
1916. 


On the death of the executor there remained the sum of $1,046.27 
to the credit of his personal account. The cashier of the appellant 
bank, being on the witness stand, was asked by appellant’s counsel 
to whom this balance was paid; the answer was excluded on an ob- 
jection to its materiality by plaintiffs’ counsel, to which defendant’s 
counsel excepted. In view of the fact that the answer of the appel- 
jant alleged that the account was closed by the payment of this 
balance to the executor of the estate of James M. Seaman I think 
that it must be held that the question was directed to develop proof 
of that fact. As it would not help appellant’s case to show that with 
notice of the diversion it voluntarily paid the balance to the executor’s 
estate, the exclusion of this evidence was not error. For the same 
reason the refusal of the court to charge that this amount could 
be deducted from the verdict against the appellant was not error. 
The complaint was properly dismissed as against the Freeport Bank. 

I recommend that the judgment and order be reversed upon the 
law and a new trial granted of the issues between the plaintiffs and 
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the First National Bank of Freeport, with costs to the appellant 
against the plaintiffs, unless within 20 days the plaintiffs stipulate 
to reduce the verdict to the sum of $2,030.97, with interest thereon 
from September 1, 1916 to the date of the entry of the judgment, and 
to modify the judgment accordingly. If such stipulation be given 
the judgment as modified and the order are affirmed without costs. 
All coneur. 


HOLDERS OF CERTIFICATES OF DEPOSIT 
NOT PROTECTED BY DEPOSIT 
GUARANTY LAW 


Fourth National Bank of Wichita v. Wilson, Supreme Court of 
Kansas. 204 Pac. Rep. 715. 


The Kansas deposit guaranty law provides that ‘‘all deposits 
not otherwise secured shall be guaranteed by this act,’’ ete. The 
cashier of the Kansas State Bank of Salina, being personally in- 
terested in the purchase of a ranch, issued several certificates of 
deposit for $25,000 each in part payment of the purchase price. 
These certificates were transferred by the holders to two banks, 
purchasers in due course. At the time of the issuance of the 
certificates debit slips were placed in the bank’s cash drawer in- 
dicating that they were to be charged to the cashier’s account. No 
deposit was actually made and neither the payees of the certifi- 
cates nor the cashier had funds on deposit. It was held that the 
purchasers of the certificates were not protected by the deposit 
guaranty law for the simple reason that no deposit had been 
made. While the purchasers might be holders in due course, 
within the meaning of the Negotiable Instrument Law they could 
not be assignees of a deposit which had never been made and 
therefore were not entitled to the benefit of the guaranty law. 


Original applications for writs of mandamus by the Fourth Na- 
tional Bank of Wichita and by the tna Trust & Savings Company 
against Walter E. Wilson, as Bank Commissioner (Franklin H. Fos- 
ter substituted) and others. Writ denied in each case. 

R. L. Holmes, C. G. Yankey, W. E. Holmes, D. W. Eaton, J. D. 
Houston, C. H. Brooks and Willard Brooks, all of Wichita, for plain- 
tiff Fourth National Bank of Wichita. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edtion) § 306. 
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Stanley, Stanley & Hegler, of Wichita, for plaintiff Atna Trust 
& Savings Co. 

Stone, Gamble, McDermott & Webb, of Topeka, Richard J. Hop- 
kins, Atty. Gen., and J. K. Rankin, John G. Egan, J. B. Larimer 
and Godard & Myers, all of Topeka, for defendants. 


BURCH, J.—The actions are actions of mandamus to compel the 
bank commissioner to issue to the plaintiffs depositors’ certificates 
payable from the bank depositors’ guaranty fund. 

When the action was commenced Walter E. Wilson was bank 
commissioner, and was made defendant. At the expiration of his 
term of office Franklin H. Foster, the present commissioner, was sub- 
stituted as defendant. The Fourth National Bank’s cause of action 
is based on time certificates of deposit Nos. 1243 and 1245 for $25,000 
each, issued by the Kansas State Bank of Salina. Certificate No. 1243 
was issued to D. H. Mollohan and certificate No. 1245 was issued to 
W. C. Myers. The certificates were negotiated to the plaintiff bank in- 
due course. The AStna Trust & Savings Company’s cause of action 
is based on time certificate No. 1247 for $25,000, issued by the Kan- 
sas State Bank to W. S. McClintock and negotiated to the trust com- 
pany in due course. The bank commissioner refused to recognize the 
certificates as liabilities of the guaranty fund. The certificates had a 
common origin and the court appointed Hon. Charles L. Hunt com- 
missioner to take the evidence and return findings of fact and conclu- 
sions of law in the two cases. His report has been filed and he rec- 
ommends that the writ be denied. The plaintiffs take exception to 
certain findings of fact and conclusions of law, and the cause is sub- 
mitted on the pleadings, the evidence, the commissioner’s report and 
the exceptions. 

The Traders’ State Bank of Salina became financially embar- 
rassed and was reorganized under the name of the Kansas State 
Bank. Both institutions were dominated by Felix Broeker, who 
made bold attempt to establish a new altitude record in financial 
aviation in Kansas. In November, 1918, he yielded pilotage of the 
bank to H. J. Lefferdink, who became cashier. The bank carried 
paper bearing Broeker’s indorsement to the amount of $300,000. On 
December 21, E. J. Guilbert was chosen president of the bank, but 
he did not become actively identified with it until December 29. 

Broeker owned a ranch in Texas, and Lefferdink owned a ranch 
in Nebraska. Shore & Hill owned a well-stocked ranch at Santa Rosa, 
N. M. In November, 1918, Broeker, Lefferdink, McClintock, Mollohan, 
O. N. Shore and E. S. Keller undertook to purchase the Shore & Hill 
ranch and cattle for $400,000, and some steps were taken to complete 
the purchase. The plan was to organize a corporation with a capital 
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stock of $1,000,000, which was to take title to the property. Stock 
of the corporation was to be sold and the proceeds were to be ap- 
plied to payment of the purchase price, out of which a depositary 
having the papers in escrow was to pay for account of the vendors 
some mortgages on the land and cattle. Unsold stock was to be 
divided among the promoters. Broeker and Lefferdink were to have 
one-fifth, which was to be carried in Lefferdink’s name. Late in De- 
cember, 1918, Lefferdink purchased the interests of McClintock, Mol- 
lohan, Shore and Keller in the Santa Rosa ranch. The consideration 
to be paid was $50,000 to McClintock, $25,000 to Mollohan, $25,000 to 
Shore and $25,000 to Keller. Before the deal was closed Keller sold 
to Myers. The new plan was for Lefferdink and Broeker to place 
title to their individual ranches and title to the Santa Rosa ranch 
in the Bankers’ Land, Cattle & Development Company, a corpora- 
tion to be organized, which would issue bonds to the amount of $500,- 
000, secured by trust deed to the Wichita Trust Company. 

The contract with Shore & Hill required payment of $25,000 in 
eash and $75,000 on or before December 10, 1918. When the papers 
incident to this transaction were executed, the purchasers paid $600 
each. On December 10 Lefferdink caused to be issued a draft for 
$25,000 drawn by the Kansas State Bank on the Mid-West National 
Bank of Kansas City, Mo., payable to the National Stockyards Bank 
of that city. This draft was indorsed on its face ‘‘For Shore & 
Hill,’’ and was paid to the payee on account of the purchase of the 
Santa Rosa ranch. The Kansas State Bank received no considera- 
tion for this draft, but a debit slip was placed in the cash drawer 
indicating the item should be charged to the account of H. J. Leffer- 
dink. The debit slip remained in the cash drawer until December 30. 

Lefferdink settled with his associates in the purchase of their in- 
terests in the Santa Rosa ranch in the following manner: Shore was 
given $6,000 in cash and notes of Lefferdink and Broeker for $19,000. 
McClintock was given certificate No. 1247, and another certificate 
of the Kansas State Bank for $25,000, No. 1246. Mollohan received 
certificate No. 1243, and Myers received certificate No. 1245. After 
close of business on Saturday, December 28, certificates 1243 and 
1245 were entered on the books of the bank as transactions of that 
day. Certificates 1246 and 1247, although delivered to McClintock on 
December 28, were not entered on the books of the bank until De- 
cember 30. Lefferdink placed a memorandum in the cash drawer 
indicating that these certificates were to be charged to him. The 
commissioner returned the following finding of fact, to which no 
exception has been taken: 


**(11) At the time of the issuance of the four certificates of de- 
posit above mentioned, there was no money or anything of value de 
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posited in the Kansas State Bank by any of the payees named in 
said certificates, nor by H. J. Lefferdink for them, nor did they, or 
any of them, or H. J. Lefferdink, have on deposit in said bank funds 
or other thing of value. The Kansas State Bank received no con- 
sideration for the issuance of said certificates, or any of them at the 
time the same were issued. * * *”’’ 


Mollohan gave testimony to the following effect concerning sale 
of his interest in the Santa Rosa ranch to Lefferdink: McClintock 
told Mollohan of Lefferdink’s plan, and advised Mollohan to see 
Broeker, which Mollohan did. Broeker made several propositions, 
which Mollohan rejected, and Broeker arranged for Mollohan to meet 
Lefferdink personally, with others. The plan of Lefferdink and 
Broeker to put their ranches with the Santa Rosa ranch and form a 
corporation was discussed, and it was said that if Broeker sold mort- 
gage bonds to the amount of $500,000 they could pay off the liens 
on the ranch, and the balance of the money would be given to the 
Salina bank to take up Broeker’s indorsements in the sum of $129,- 
000. Lefferdink said he had $125,000 in the bank himself. The con- 
dition of the bank was such the bank commissioner would not allow 
him to pay cash, but he could give Mollohan a certificate of deposit 
for $25,000, and give Keller a certificate of deposit, due in 60 days. 
By that time the bank would be in condition to permit him to take 
his money out. Lefferdink said he was doing this to enable Broeker 
to make some money and take up his paper in the bank. 

On Sunday, December 29, Guilbert arrived in Salina, and that 
evening had an interview with his cashier, Lefferdink, at the bank. 
They went through the Broeker paper. Guilbert had known there 
was Broeker paper in the bank, but he was amazed to find that it 
amounted to $129,000. The paper was of doubtful value, and prob- 
ably bad. Lefferdink revealed to Guilbert a plan whereby the 
Broeker paper would be taken out of the bank. Lefferdink said he 
was acquiring the interests of McClintock, Mollohan and others in 
a New Mexico ranch, and would need some short-time assistance from 
the bank to handle the deal. He was going to put up that property 
as security for the Broeker paper, and as soon as bonds were sold 
it would be taken up. When asked how he could afford to secure 
Broeker’s paper, he said Broeker was interested in the ranch, and he 
had an assignment of Broeker’s interest. Details of the scheme to 
transfer Lefferdink’s ranch, Broeker’s ranch and the Santa Rosa 
ranch to a corporation which would float bonds secured by trust 
deed, were unfolded. Lefferdink said the Santa Rosa ranch was worth 
$1,000,000 and arrangements had been made for placing the bonds. 
In this conversation Lefferdink did not indicate how much money he 
might need to carry out his plans, and made no request for a loan of 
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definite amount. He concealed the fact that he had already purchased 
and had assignments of the interests of his associates, and concealed 
the fact that the draft of December 10 and the four certificates of de- 
posit had already been issued. 

On Monday morning, December 30, Assistant Bank Commissioner 
Johnson and Bank Examiner Harper unexpectedly arrived at the bank 
to examine it, and the cat was out of the bag. To the banking depart- 
ment officials Lefferdink said he was buying a ranch in New Mexico 
stocked with horses and cattle, and he expected to make a nice profit; 
he expected to make enough money to take up the Broeker paper to 
which the department had objected, and to take up the certificates of 
deposit and draft. When asked how he could afford to take up Broeker’s 
obligations, he said Broeker had been assisting him, he had let Broeker 
in for part of the ranch, and in return for taking Broeker paper out 
of the bank Broeker was to assign his interest in the ranch to Leffer- 
dink. After Johnson and Harper had received Lefferdink’s explana- 
tions, they notified Guilbert and Guilbert learned for the first time 
of the draft and certificates of deposit, and of Lefferdink’s having 
taken over the Santa Rosa ranch. That evening a director’s meet- 
ing was held, and the board of directors learned for the first time 
what had occurred. ° 

Following the interview with Johnson and Harper, Lefferdink pre- 
pared and tendered to them his note to the bank for $125,000, with 
Nebraska real estate and chattel security, which, after some objections 
to the form of the security had been met, was accepted. The note 
matured in 10 days. Lefferdink made no suggestion that the note 
was to be paid in 10 days from the consolidated ranch project, but he 
said Broeker would sell in the East drafts of some of his companies, 
and Lefferdink expected returns from those drafts to reach Salina in 
time to pay the note. The note was placed among the assets of the 
bank, Lefferdink was given credit for the amount, he gave his check 
to the bank for the same amount, and the debit slips were taken from 
the cash drawer and destroyed. 

After December 30, the bank officials, the bank commissioner and 
Broeker co-operated in an effort to carry out the plan to issue and 
sell bonds of the Bankers’ Land, Cattle & Development Co. The 
bank commissioner kept firm grasp of the enterprise, for protection of 
the bank. He was assisted by Mr. John L. Hunt, Assistant Attorney 
General, who was detailed to advise the bank commissioner concerning 
affairs of the Kansas State Bank. The bank commissioner’s approval 
of the plan and his participation in it resulted from his belief that 
the bonds were marketable, and if they were marketed the bank 
would be relieved of Broeker and Lefferdink paper. The commissioner 
of this court finds that the three ranches, including lease rights, im- 
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provements and live stock were worth in the aggregate $589,000. Felix 
Broeker possessed and had demonstrated remarkable ability to sell 
securities to investors. The probabilities are he reduced the amount 
of his paper in the bank from $300,000 to $129,000 by employment 
of his talent for obtaining money. He went to New York to dispose 
of the bonds, and Guilbert went with him to assist him. There was 
fair prospect they would succeed, when Broeker’s arrest on a criminal 
charge put an end to the entire project. In May, 1919, a receiver 
for the bank was appointed. Lefferdink’s note was not paid. All 
available security was exhausted, and on account of circumstances 
which need not be recited, the receiver was able to realize but little 
with which to offset Lefferdink’s raid on the Kansas State Bank. 

The foregoing constitutes a bare outline of the pertinent evidence 
and findings, which are voluminous. The plaintiffs contend the trans- 
actions which embraced the certificates of deposit and Lefferdink’s note 
and mortgages were bank transactions, inaugurated and carried 
through primarily for benefit of the bank. They undertake to sup- 
port the contention by the findings, modified and supplemented in 
accordance with exceptions. There are no findings and there is no 
evidence from which the proposed inferences may be ligitimately de- 
rived. 

Broeker had wrecked the Traders’ State Bank by making it dump- 
ing ground for his paper, and had been put out. Within a month 
after Lefferdink became interested in the bank he appeared in inti- 
mate association with Broeker, and commenced to use the bank to 
promote private speculations of Broeker and himself. Purchase of the 
Santa Rosa ranch was initiated by misappropriation of $25,000 of 
the bank’s funds to pay Shore & Hill. Mollohan testified Lefferdink 
visited the Santa Rosa ranch while negotiations with Shore & Hill 
‘were pending. Inspection of the ranch revealed possibilities. The 
ranch was exceptionally attractive and very valuable. The profits to 
be derived from combining it with Broeker’s ranch and Lefferdink’s 
ranch in a financial scheme which Broeker was capable of handling 
were very alluring, and Lefferdink and Broeker set about procuring 
the ranch for themselves. Lefferdink said Broeker was interested in 
the ranch. The extent of his interest is not disclosed. His Texas 
ranch, which was to be conveyed to the Bankers’ Land, Cattle & De- 
velopment Co., to form the basis of a bond issue, was worth $95,000, 
and was subject to an incumbrance of only $22,000. Lefferdink’s Neb- 
raska ranch was worth only $84,000, and was subject to an in- 
cumbrance of $30,000. Therefore Broeker was substantially inter- 
ested. The object was to make money. Lefferdink said he was buy- 
ing out his associates so Broeker could make money, and he said 
he expected to make a nice profit for himself. One object of mak- 
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ing money is to obtain wherewithal to discharge obligations, and 
Lefferdink said Broeker would be enabled to take up his paper in the 
Kansas State Bank. That paper had occasioned Broeker’s downfall 
as a banker, and it continued to dog his footsteps. Besides that, it 
was necessary for Lefferdink to use his bank to finance the purchase. 
He had no money. His debit slip for the $25,000 draft of December 
10 still lay in the cash drawer. He was obliged to invent the story 
of $125,000 to his credit in the bank which the bank commissioner 
would not permit him to withdraw, in order to explain to Mollohan 
and others use of certificates of deposit. When Johnson and Harper 
interfered, he was obliged to give his note before he could write his 
check. The bank commissioner could block any move which did not 
inelude liquidation of the Broeker paper, and to satisfy him it was 
very necessary to say that proceeds from the sale of bonds would be de- 
voted to retirement of that paper. Guilbert and the board of bank diree- 
tors might become restless at Lefferdink’s free and peculiar use of 
bank funds, and in that event they might be quieted by administering 
to them retirement-of-Broeker-paper bromide. 

If the Kansas State Bank, suffering from possession of Broeker 
paper, voluntarily stepped into a Lefferdink-Broeker speculation, and 
advanced $125,000 for the purpose of aiding future collection of 
$129,000, some officer clothed with authority should have exercised 
the corporate will to that end, and somebody should have known about 
it. The bank commissioner testified that, so far as he knew, the bank 
had nothing to do with the Lefferdink-Broeker plan. The board of 
directors knew nothing about it, the president of the bank knew noth- 
ing about it, and Lefferdink claimed the Santa Rosa ranch affair was 
his own. When Guilbert was apprised of it, Lefferdink said he would 
need financial assistance from the bank to carry it out. He was going 
to put up the Santa Rosa ranch to secure the Broeker paper. The 
next day he told Johnson and Harper he was buying the ranch; it 
would net him a nice profit; he was going to make enough money to 
take Broeker’s paper out of the bank; he could do that because he 
had an assignment of Broeker’s interest. Johnson and Harper, how- 
ever, had caught him with his hand in the till, and he immediately 
proposed to protect the bank by giving his own note and mortgage as 
security. In 10 days’ time the money would be forthcoming to pay 
his note. Nothing was said about the bank abiding realization on its 
own venture, and it is interesting to note -that Felix Broeker was to 
sally forth, with his pockets full of drafts, as rescuer. 

It is not necessary to pursue the subject further. It did not 
occur to any of the participants that the transactions involving issu- 
ance of the certificates were bank transactions, and the court regards 
the notion as quite fanciful. Instead of the bank being actor, it was 
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a mere instrument prostituted to Lefferdink’s and Broeker’s use; in- 

stead of retirement of Broeker paper being primary object, it was 

a mere incident; and the court finds the transactions referred to by 

the plaintiffs were not inaugurated and carried through primarily for 

benefit of the bank, and were not bank transactions at all. 
Commissioner Hunt made the following finding: 


‘*(23) Lefferdink did not execute or place in the bank any note, 
mortgage, or other security until he was confronted by Johnson and 
Harper on December 30. His note and mortgages were afterwards 
tendered and retained by the bank by the direction of Johnson and 
Harper, not as a loan to him or as a ratification of his acts in draw- 
ing the $25,000 draft or in issuing the four certificates of deposit, but 
to secure the bank, if possible, against the loss occasioned by his wrong- 
ful appropriation of the bank’s funds to the extent of $125,000 to 
purchase property for himself.’’ 


The plaintiffs contend this finding is really a conclusion of law; 
but, if treated as stating ultimate inferences of fact, it is contrary 
to findings of specific facts, modified and supplemented according to 
exceptions. 

It is not material that the ranch scheme was financially sound, 
and would have retired the Broeker paper and recompensed the bank 
for the draft and certificates of deposit had the promoters been al- 


lowed to consummate it. Lefferdink had no authority to issue bank 
obligations to discharge his personal obligations contracted in the 
purchase of property for himself. When his conduct was exposed 
by Johnson and Harper, the suggestion of financial assistance made 
to Guilbert the night before was not renewed, and the bank made no 
loan to Lefferdink. The money paid to meet the draft was gone. 
Whether the certificates of deposit were legal liabilities of the bank 
or not, they had gone from the bank, were in circulation, and had 
no deposit of money or money equivalent behind them; and Leffer- 
dink’s note and mortgages were given and accepted to protect the 
bank, as far as possible, against consequences of his malfeasance. If 
a loan which bore relation to the certificates had been intended, the 
maturity of Lefferdink’s note would have coincided with maturity of 
the certificates. If ratification of the certificates had been intended, 
all that was necessary was to proceed with the sale of bonds. Instead 
of that, the Shore & Hill draft and the certificates were treated alike 
as wrongful means of abstracting bank funds, and Lefferdink’s note 
was a 10-day note, to be taken up in 10 days with cash. On account 
of required changes in form, Lefferdink’s mortgages had not been 
executed when the directors’ meeting was held on the evening of De- 
eember 30. Concerning this meeting, Commissioner Hunt makes the 
following finding, to which no exception is taken: 
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**(18) No decisive action was taken at this meeting, and no 
record was made of the proceedings. Mr. Guilbert considered more 
seriously the question of how to get back the money that was gone, 
or some security for it than the extension of credit to the amount of 
$125,000 to Mr. Lefferdink. The matter was left to be handled by 
the banking department to make the best of the situation.’’ 


The result is finding 23 is a finding of fact, and the court ap- 
proves it. 

It is of no consequence that after December 30 bank officials and 
the banking department assisted in carrying out the plan to obtain 
money by sale of corporate bonds secured by trust deed. The status of 
the certificates of deposit was fixed at the time they were issued. Con- 
ceding the bank might so ratify them as to make them bank liabilities, 
nothing the bank might do, and nothing the banking department 
might do, could make them liabilities of the guaranty fund. The 
guaranty fund was established for the protection of deposits, and no 
deposit was made. 

The statute reads as follows: 


‘*All deposits not otherwise secured shall be guaranteed by this 
act. The guaranty as provided for in this act shall not apply to a 
bank’s obligation as indorser upon bills re-discounted, nor to bills 
payable, nor to money borrowed from its correspondents or others.’’ 
Gen. Stat. 1915, § 600. 


Whether or not a deposit has been made depends on the nature 
of the transaction. As Commissioner Hunt states in one of his con- 
clusions of law: 


‘The Bank Guaranty Law guarantees certain deposits, but not 
evidences thereof, whether they take the form of certificates, promis- 
sory notes, or receipts.”’ 


There is no all-inclusive and all-exclusive definition of the term 
‘*deposit,’’ but the essentials are well understood. Money left with 
a bank, subject to order of the person leaving it, is a deposit. A 
deposit may be accomplished by taking credit on the books of the 
bank for a discounted note, or even by some obligatory arrangement 
with the bank for credit. In creating a deposit, pure formalities may 
be dispensed with, such as taking money across the counter on a 
matured certificate of deposit, and passing it back to obtain a new 
certificate. The court has just decided that a deposit may be ef- 
fected by giving a bank credit in another bank, subject to check or 
draft. American State Bank v. Wilson (No. 23473) 204 Pac. 709, 
opinion filed February 11, 1922. In the case just cited the distinction 
between a deposit and a loan is discussed. When the primary pur- 
pose is not to establish the relation of debtor and creditor between 
bank and depositor, but to discharge some matured obligation of the 
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bank by giving a time certificate of deposit, the certificate is no more 
than a bill payable. Speaking generally, to create a deposit, within 
the meaning of the statute, money or the equivalent of money must 
in intention and effect be placed in or at the command of the bank, 
under circumstances which do not transgress specific limitations of 
the Bank Guaranty Law; and in the present instance nothing ap- 
proaching a deposit was made. 

The plaintiffs contend the pieces of paper which Lefferdink placed 
in the cash drawer indicating the draft and certificates should be 
charged to his account created a credit against which the certificates 
were issued. Lefferdink was stripped of all authority as cashier, be- 
cause he was attempting to use his bank for personal ends, and the 
debit slips had no more force than they would have had if Shore & 
Hill and Mollohan and McClintock and Myers had placed them in 
the cash drawer. The court might be charged with making vain show 
of profundity if it should append a list of authorities to these state- 
ments. The slips might enable the bookkeeper to show balance of his 
books by counting them as cash, but they were not bank memoranda. 
The only obligation in existence to which the slips might be referred 
was the implied obligation of Lefferdink to make good his misappro- 
priation of bank money and credit. That obligation did not constitute 
a deposit. Besides that, the debit slips were not in fact used. No 
entry was made on the books of the bank pursuant to them. The 
record was made up from Lefferdink’s note and check for $125,000, 
and, as indicated in the discussion of findings 23, the giving and 
acceptance of that note was no part of any transaction embracing a 
deposit on which to found a certificate of deposit. 

(Lefferdink issued the certificates to pay for the Santa Rosa ranch 
because he did not have the money with which to pay for it. He had 
no intention to use certificates based on a deposit, or to make any 
deposit which should relate to their issue. The certificates were time 
certificates, and would be met when due, not from any deposit made, 
or from assets including a deposit made, but from money subsequent- 
ly to be obtained as pleased Providence. Employment of debit slips 
to give appearance of regularity on the bank records had no effect, 
and was not intended to have effect, on the essence of what had 
been done. The certificates were still precisely what they were when 
delivered to the payee—bank obligations issued by the cashier without 
consideration to the bank, to pay for property the cashier was buy- 
ing for himself.) When talking with Guilbert on Sunday, there came 
to Lefferdink’s mind a course which he might have pursued, but did 
not, which would have made the certificates legitimate—an authorized 
loan by the bank, and acceptance of authorized certificates of deposit 
with which to pay his vendors. When Johnson and Harper called 
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Lefferdink to account, the nature of the depredation on the bank was 
interesting, but not important. The desideratum was protection of 
the bank, not creation or completion of a deposit, and, until the Kan- 
sas State Bank accepted a deposit by or for the payees of the certifi- 
cates, there could be no deposit. 

The plaintiffs insist the court should hold the certificates to be 
guaranteed because they are negotiable instruments, and were ac- 
quired by the present holders in due course; otherwise it is said certi- 
ficates of deposit will be deprived of the quality of commercial paper. 
Certificates of deposit have been regarded as the highest form of 
collateral. They are of wide currency in the banking and business 
worlds, and are particularly useful to persons of small means, because 
they bear interest, and may be readily cashed; therefore to deprive 
them of the benefit of the guaranty fund would be a calamity. The 
argument confuses negotiability of commercial paper with statutory 
guaranty of deposits. The guaranty is something extrinsic to all 
forms of evidence of bank obligation; and negotiability of instru- 
ments has no dependence on existence or non-existence of the guaranty. 

The transaction out of which the certificates arose was not the 
first one of its kind in the history of banking previous to enactment 
of the guaranty law. It may be assumed the Legislature was familiar 
with common forms of malfeasance of bank officers, and familiar with 
commercial and other uses of negotiable paper, including certificates 
of deposit. The Negotiable Instruments Act was passed in 1905, and 
the Bank Guaranty Act in 1909. Extent of the guaranty to be pro- 
vided was a matter of legislative choice, and the Legislature stopped 
with unsecured deposits. Deposits made in fact and in good faith 
are to be protected against the consequences of economic avalanche, 
financial panic, misfortune, poor banking methods and dishonesty of 
bank managers; but the Legislature did not attempt to underwrite 
banking as practiced by the Lefferdinks in the business, or to under- 
write bank paper generally, and the court is powerless to enlarge the 
statute. In this instance the payees of the certificate made no de- 
posit, and the cashier did not make or undertake to make deposit 
for them. He said the bank commissioner would not allow him to use 
his own money. The payees knew the cashier was issuing the certifi- 
cates in payment of his private debt, and were bound to know the 
Kansas State Bank was not certifying to anything. Therefore, when 
the certificates were put in circulation, there was nothing to which 
the guaranty might attach. Whatever the status of the plaintiffs 
may be as holders in due course under the Negotiable Instruments 
Law, they cannot be assignees of a deposit which was not made, and 
cannot be entitled to benefit of a guaranty which did not come into 
existence. American State Bank v. Foster, supra. If this operation 
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of the Bank Guaranty Law works public detriment instead of public 
benefit, the granting of relief lies with the Legislature. 

The plaintiffs claim benefit of the guaranty fund because the 
recitals in the instruments are conclusive that deposits were made; 
because of participation of the bank commissioner in issuance of the 
certificates; and because of matters of equitable consideration re- 
sembling those on which subrogation is allowed. Similar claims are 
discussed and disposed of adversely to the plaintiffs in the case of 
American State Bank v. Foster, already referred to. Other subjects 
presented in the briefs do not require special mention. 

The writ is denied in each case. 

All the Justices concurring. 


CERTIFICATION OF POSTDATED CHECK 
GIVEN IN ILLEGAL TRANSACTION 


Wilson v. Mid-West State Bank, Supreme Court of Iowa. 186 
N. W. Rep. 891. 


The plaintiff gave a postdated check for $1,000 payable to 
bearer in payment for 15 gallons of whiskey, which turned out 
to be water. The person who received the check immediately had 
it certified. Later, one Dale, claiming to be an innocent purchaser, 
presented it at the drawee bank for payment. Payment of the 
check was refused because the drawer had in the meantime coun- 
termanded it. The drawer brought action against the bank, ask- 
ing for an injunction restraining it from paying the check and 
for other appropriate relief. It appeared that Dale received the 
check prior to its date for a gambling debt of $100 and $300 in 
eash. It was held that Dale was not a bona fide holder and that 
the plaintiff was entitled to the relief asked for. 


Appeal from District Court, Woodbury County; W. G. Sears, 
Judge. 

Action in equity to enjoin the defendant bank from paying a check 
drawn by the plaintiff, made payable to the bearer. The intervener 
claims to be an innocent holder for value of the check in question, 
and asks for judgment thereon against the bank. There was a decree 
for plaintiff, and the intervener alone appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 202. 
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Snell & Randall, of Haywarden, and Robert B. Pike, of Sioux 
City, for appellant. 

Free & Pickus, Alfred Pizey and F. L. Ferris, all of Sioux City, 
for appellee. 

WEAVER, J.—The history of the check in question is as follows: 
Plaintiff, a married lady, lives in the suburbs of the City of Sioux 
City, and on December 27, 1919, was so fortunate as to have a com- 
fortable balance to her credit in the Mid-West Bank in that city. 
On the day named one Noltze, also known in the record as John Doe, 
appeared at plaintiff’s home and professed to sell her 15 gallons of 
whiskey for $1,000, for which sum she gave him the check. The 
check, though given December 27, 1919, was dated January 15, 1920. 
On receiving it Noltze took it to the bank at once, and at his request 
an officer of the bank certified it. On or before January Ist follow- 
ing, and 15 days before the check was payable, the - plaintiff, who 
modestly admits she is a ‘‘judge of whiskey,’’ appears to have 
sampled the stuff, and to her disgust discovered that it ‘‘had no 
kick in it’’; that it was not whiskey at all, but was ‘‘water.’’ As 
was natural in one having the Missouri river flowing at her feet, and 
offering her its limpid and sparkling waters without money and with- 
out price, she concluded that John Doe (alias Noltze) had swindled 
her, and at once called up the bank by telephone and notified it not 
to honor the check. On January 19, 1920, the check was presented 
for payment by or in behalf of one Ray Dale, who is the intervener 
herein. The bank refused payment, on the plea that the check had 
been materially altered after its certification. Negotiations for a 
settlement of some kind having failed, plaintiff brought this action in 
equity, setting up the alleged facts as above stated, alleging that Dale 
took the check with knowledge that it was supported by no considera- 
tion, and asking an injunction to restrain the bank from paying the 
check, and for other appropriate relief. Dale filed a petition of in- 
tervention, alleging his ownership of the check, his acquirement there- 
of in good faith and for valuable consideration, and asking judgment 
against the bank upon its certification. The bank, on its part, an- 
swered, admitting its certification of the check has in hand the money 
represented by it, and alleges that it has no interest in the controversy 
except to protect such certification. It also tenders and offers to 
pay said money into court to be disposed of or paid to such person as 
the court shall find entitled to receive it. 

There was a trial to the court, which found for the plaintiff that 
the check was given without consideration, that the intervener was 
not a holder or purchaser in good faith, that the certification by the 
bank was void and of no effect, and entered judgment against the 
intervener for costs. 
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To sustain his claim of being an innocent purchaser, Dale makes 
the following showing: That he is a farmer, owning 320 acres of 
land in Iowa and a like area in Dakota, and finds relief from his 
agricultural labors and burdens in the noble game of craps. Among 
his friends was one McPherson, who, he says, ‘‘is not financially re- 
sponsible.”” McPherson was owing intervener $100. On December 
29, 1919, this irresponsible friend appears to have been in possession 
of the certified check for $1,000, and offered to negotiate it to in- 
tervener in payment of his indebtedness of $100 and $300 in cash. 
Intervener did not have the money on hand, but says he went to one 
Morgan, who ‘‘runs a pool hall,’’ and ‘‘got the whole business from 
him. He owed me that amount of money in a crap game.’’ Armed 
with the money thus acquired, intervener ‘‘went over to McPherson 
in the city hall,’’ and together they repaired to the seclusion of the 
wash room where this transaction in high finance was consummated. 
He naively, but rather unnecessarily explains, ‘‘We went into the 
wash room to get out of sight.’’ Further reference to the testimony 
would seem to be superfluous. There is no dispute that the check had 
its origin in the transaction testified to by plaintiff, and under the 
statute the burden was on the intervener to establish his claim to be 
an innocent holder of the paper by a preponderance of the evidence. 

It would be an affront to the intelligence of a court or jury to 
argue that, so far from satisfying that requirement of the law, the 
intervener does not conclusively convict himself of bad faith. We 
will not prolong this opinion to point out or discuss the multiplied 
indicia of fraud and bad faith which are glaringly apparent at every 
turn in the intervener’s own story of his connection with the trans- 
action, and to permit him to recover upon the check so procured 
would be a gross abuse of judicial authority. The fact that the check 
was certified does not obviate the rule that the holder who seeks to 
recover thereon against the bank must be a holder in good faith. 
If, for example, the bank by mistake certifies the check of one who 
has no money on deposit, it may well be held estopped to deny the 
effect of its certification as against one who has received in good 
faith, but a holder who takes it with notice of the mistake holds it 
subject to the defense. Moreover, the check in this instance was 
postdated by a matter of about three weeks, and therefore irregular 
and unauthorized, and not in due course of business. It carries the 
notice of its defect upon its face, and he who takes it holds it sub- 
ject to that objection. Farmers’ Bank v. Bank, 16 N. Y. 125, 69 Am. 
Dee. 678; Clark v. Bank, 52 Barb. (N. Y.) 597; Pope v. Bank, 57 
N. Y. 126; 7 Corpus Juris, 711, § 4413; Bank v. Trust Co., 158 
Mich. 94, 122 N. W. 547, 133 Am. St. Rep. 362. The many cases 
cited by appellants’ counsel as to the immunity of innocent holders 
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of commercial paper against defenses by makers are doubtless good 
law, but the intervener fails at the threshold of his case to show 
himself entitled to the benefit of the rules so relied upon. 

It is next urged that, according to plaintiff’s story, the check was 
given in an illegal transaction, and the court ought not to aid her 
in avoiding payment. It is true plaintiff was trying to purchase 
whiskey, but, according to her testimony, she did not. She says the 
stuff delivered to her was not whiskey, but water, in which there 
was no ‘‘kick,’’ and there is no evidence to contradict her. We know 
of no statute prohibiting the sale of non-intoxicating water. Nor are 
we prepared to say that even if the beverage sold were in fact whiskey, 
we would refuse to affirm the holding of the trial court under the 
undisputed circumstances of this case. 

Finally, question is raised as to the jurisdiction of a court of 
equity to entertain this case, because, as counsel say if plaintiff has 
been wronged she has an ample remedy at law. The objection is 
unavailing. If the point so made be well taken the objection is not 
jurisdictional, the proper remedy being to move for a transfer of 
the issues to the law docket. Code, § 3432. This was not done, and 
there was no error in trying the case on the theory adopted by the 
plaintiff. Every person having or asserting any right in the subject- 
matter of the litigation was a party to the action; the check itself 
was in court; the conflicting claims of the parties were presented in 
the pleadings and tried out to final judgment, and objections to the 
forum raised for the first time in this court cannot be considered. 

Substantial justice appears to have been done, and the decree of 
the trial court is affirmed. 


INTEREST CLAUSE IN MARGIN OF NOTE 
HELD INEFFECTIVE 


Fales v. Wilson, Supreme Judicial Court of Maine. 116 Atl. Rep. 268. 


A promissory note calling for the payment of the sum of ‘‘one 
hundred dollars’’ contained the following inscription in the upper 
margin over the date line: ‘‘$100.00 with interest.’’ It was held 
that the provision in the body of the note controlled over the 
memorandum in the margin and that the note, therefore, was for 
$100.00 without interest. 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 471. , 
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HANSON, J.—This is an action of assumpsit on a promissory 
_ note, and is before the court on exceptions by defendant M. L. Wins- 
low, indorser; the bankruptcy of Harlan Wilson having been sug- 
gested on the record. The case was heard by the justice of the su- 
perior court for the county of Androscoggin without a jury. 

The declaration is as follows: 


‘‘In a plea of the case, for that the said defendants at Lewiston 
on the 10th day of April, A. D. 1921, by their promissory note of 
that date by them signed, for value received, promised the Lewiston 
Trust Company to pay it or order the sum of $100 two months after 
date at the Lewiston Trust Company, Lewiston, Me. And the said 
Lewiston Trust Company thereafterwards, to wit, on the same day, 
indorsed and delivered the said note to the plaintiff, by reason and 
in consideration whereof the said defendants became liable and then 
and there promised the plaintiff to pay him the same sum according 
to the tenor of said note. And the plaintiff avers that said time of 
payment has long since elapsed.’’ 


The pleadings were the general issue, duly joined. 

The plaintiff offered in evidence supporting said declaration a cer- 
tain promissory note described as follows: 
**100.00 and interest. 


‘*Lewiston, Maine, April 10, 1921. 
‘‘Two months after date I promise to pay to the order of Lewiston 
Trust Company one hundred dollars at the Lewiston Trust Company, 
Lewiston, Maine. Value received. No. 20186A.”’ 


Signed by Harlan Wilson, and indorsed by M. L. Winslow, waiv- 
ing demand, notice and protest. 

Indorsed on the back of said note the following: 

*‘June 22, 1921. Int. pd. to June 10, 1921.’’ 

Also the following indorsement : 

‘Without recourse. Lewiston Trust Company, by Geo. W. Lane, 
Jr., Treas.’’ 

The defendant seasonably objected to the admission of said note 
on the grounds that the plaintiff did not declare on a note bearing 
interest, and that the note offered in evidence was an interest-bearing 
note, which constituted a variance between the declaration and the 
proof. The court overruled the objection and admitted the note in 
evidence, and to the admission thereof the defendant seasonably ex- 
cepted. ‘ 

No further evidence was offered by the plaintiff or defendant. 

The justice ordered judgment for the plaintiff in the sum of $100 
and interest from June 10, 1921, to which order the defendant ex- 
cepted. 
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The contention of the defendant is that a note bearing interest is 
not admissible in a suit on a note when the declaration describes a 
note without interest, and urges that the note declared on is a note 
for $100, while the note offered in evidence is a note for $101, and 
that there is a fatal variance between the declaration and the proof. 

This is claimed because in the upper left-hand corner of the note, 
after the figures representing $100, thus, ‘‘$100.00,’’ were written the 
words ‘‘and interest.’’ The words are blurred as though an attempt 
had been made to erase with ink. 

The case does not show when the words were placed on the note 
or by whom written. Other marginal figures and words have been 
added to the face of the note, evidently for the convenience of bank 
officials. The only question is: Were the words ‘‘and interest’’ a part 
of the note, a part of the contract, and included in the promise of 
the maker? We think they were not. The maker was bound by his 
promise. He promised to pay $100—no more and no less. Suppose 
by mistake in this same note the figures in the upper left-hand cor- 
ner had been $90 and interest; could it be successfully claimed by 
the maker that he should pay but $90 and interest at maturity? As- 
suredly not. The same reasoning is good here. The marginal memo- 
randum contradicts the note; contradicts the signed promise to pay. 
Which shall govern, the deliberate, signed promise to pay, or a memo- 
randum which may have been made by a person not a party to the 
note? It is the opinion of the court that the note should govern, and 
not a marginal memorandum or notation, which is not shown to be a 
part of the note, and included in the actual agreement between the 
parties. In other words, the note, once made, cannot be altered with- 
out the consent of the maker. 

The rule stated in Alden v. Machine Co., 107 Me. 510, 78 Atl. 
977, that a note is to be construed from all that appears within its 
four corners, does not comprehend the condition existing in the instant 
ease. That rule has its exceptions, as when memoranda were placed 
outside the note proper: Becker v. Hofsommer, 186 Ill. App. 553. 
As to date of maturity: Fisk v. MeNeal, 23 Neb. 726, 37 N. W. 616, 8 
Am. St. Rep. 162; Danforth v. Sterman, 165 Iowa, 323, 145 N. W. 485; 
Dark v. Middlebrook (Tex. Civ. App.) 45 8S. W. 963. Memorandum of 
amount: Coolbroth v. Purinton, 29 Me. 469; Sweetser v. French, 13 
Met. (Mass.) 262. See Nat. Bank of Rockville v. Second Bank of 
Lafayette, 69 Ind. 485; Corgan v. Frew, 39 Ill. 31, 89 Am. Dee. 286; 
Hollen v. Davis, 59 Iowa, 444, 13 N. W. 413, 44 Am. Rep. 688. And 
it will be found that, when memoranda were admitted, they did not 
contradict or add to the provisions of the note, but: related to the 
kind of money payable, the place of payment, extension of time, or 
change in manner of payment. Jones v. Fales, 4 Mass. 252; Tucker- 
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man v. Hartwell, 3 Greenl. 147, 14 Am. Dee. 225; Franklin Savings 
Inst. v. Reed, 125 Mass. 365; Heywood v. Perrin, 10 Pick. (Mass.) 
228, 20 Am. Dee. 518; Cushing v. Field, 70 Me. 54, 35 Am. Rep. 293. 
See Negotiable Instruments Law, 1917, c. 257, § 17, and note in Craw- 
ford on Negotiable Instrument Law, p. 47. 

The note in suit as between the original parties was a note for $100, 
and neither the promisor nor the promisee is bound by changes by way 
of memoranda made without his consent. 

The note was legally admissible as against the original promisor, 
and the defendant, as indorser, has no greater right than the maker 
of the note, and can take nothing by his exceptions. 

Exceptions overruled. 


RIGHTS OF BANK PURCHASING DRAFT AT- 
TACHED TO BILL OF LADING 


Southern Flour & Grain Company v. Central Texas Exchange Na- 
tional Bank, Court of Appeals of Georgia. 109 S. E. Rep. 685. 


A shipper of grain, in Texas, drew a draft on the consignee in 
Georgia, payable to the order of the plaintiff, a Texas bank. The 
bank credited the proceeds to the shipper’s account and forwarded 
the draft with bill of lading attached to a correspondent bank in 
Georgia. Upon arrival at destination, the grain was in a musty 
condition and the consignee wired the shipper to have the plaintiff 
bank release the grain, so that it could be stored and its ruin pre- 
vented. To this the plaintiff bank consented. The shipper later 
agreed with the consignee that if it would pay drafts drawn against 
certain other shipments, it might hold the grain involved in this 
suit to cover deductions to which it was entitled on the other 
shipments. In an action by the plaintiff bank against the con- 
signee, it was held that, since the purchase of the draft made the 
plaintiff bank the owner of the grain involved in this suit, and since 
the shipper was not authorized to act in the transaction as the 
plaintiff’s agent, the consignee was liable to the plaintiff bank for 
the amount of the draft. The release of the grain by the plainitff 
bank did not affect its rights of ownership. 


Error from City Court of Atlanta; H. M. Reid, Judge. 

Action by the Central Texas Exchange National Bank against the 
Southern Flour & Grain Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 134. 
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The Central Texas Exchange National Bank brought an action of 
trover against the Southern Flour & Grain Company for two carloads 
of oats. At the appearance term the defendant filed a general denial. 
At the beginning of the trial it filed two amendments, setting up in 
substance the following defenses: The defendant had purchased from 
the firm of McKie & Tilton, in Waco, Tex., a number of carloads of 
oats to be shipped to Atlanta, Ga. These oats were shipped by the firm 
in Texas under bills of lading with attached drafts on 
the defendant, drawn by the firm and payable to the plain- 
tiff bank. It was claimed by the defendant that a number of 
these carloads did not come up to the grade contracted for, and there- 
upon the defendant and the sellers of the oats began negotiations for 
the purpose of adjusting the contracts between them as to the grades 
of the oats, including the two carloads involved in the present suit. 
When these carloads arrived in Atlanta they were graded ‘‘hot, musty, 
and wet.’’ Thereupon the defendant wired to McKie & Tilton, in- 
forming them of the defective condition of these two carloads; their 
telegram containing the following: ‘‘Instruct bank to release lading. 
Will store in order to save ruining.’’ The drafts and bills of lading 
covering these two cars were in the hands of the Third National Bank 
of Atlanta, having been forwarded by the plaintiff bank for collection. 
On receipt of this telegram from the defendant, McKie, of McKie & 
Tilton, went to the plaintiff bank in Waco and exhibited the telegram, 
requesting the bank for a release of the bills of lading, in order that 
the cars might be stored, and asked that it be complied with. There- 
upon the plaintiff bank telegraphed the Third National Bank, author- 
izing it to surrender to the defendant the bills of lading covering the 
two cars involved in the suit. 

t is further alleged by the grain company, as a matter of defense, 
that at this time there were also seven cars of oats in Atlanta against 
which drafts on the grain company and bills of lading were held for 
collection by the Third National Bank, against which the grain com- 
pany held various claims arising out of off grades of the oats pur- 
chased from McKie & Tilton. At this time McKie, of the firm of 
McKie & Tilton, went to Atlanta for the purpose of adjusting the 
differences, and had an interview with the president of the grain 
company. As a result of this interview McKie agreed with the grain 
company that if it would pay the drafts against the seven other cars 
the grain company might hold the two cars involved in this suit, and 
which had been released for storage as a margin to cover deductions 
justified by off grades in the seven cars paid for, and the defendant 
alleged that the off grades of the seven cars totaled $840.06, which in 
the present suit is set up by the grain company as a counterclaim 
against the claim of the plaintiff bank. 
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The grain company alleges also as a matter of defense that it had 
no notice, and did not know until after it had paid the drafts covering 
the seven cars that the bills of lading covering the two cars in suit 
belonged to the plaintiff bank. It further alleges that the plaintiff 
bank authorized McKie, of the firm of McKie & Tilton, to come to 
Atlanta for the purpose of adjusting the differences alleged, and that 
any arrangement or adjustment made by McKie with the grain com- 
pany in Atlanta was made when he was acting as the agent of the 
plaintiff bank, and for this reason the bank was bound by McKie’s 
agreement with the grain company that the two cars in suit should be 
left with the defendant to indemnify it for any differences in the 
grades of the oats. 

The undisputed evidence showed that drafts covering the cars in 
question were drawn on the defendant grain company by McKie & 
Tilton, payable to the plaintiff bank, which drafts the plaintiff bank 
bought, paying the full amount therefor, and credited to the account 
of McKie & Tilton, the bills of lading representing the oats being 
attached to the drafts, thereby putting the title to the oats in the 
bank. Subsequently the plaintiff bank released the bills of lading 
covering the two cars in suit, in compliance with the request of McKie 
& Tilton, made in pursuance of the telegram from the grain company, 
solely for the purpose of storing, in order to prevent the ruin of the 
oats, and the grain company was never authorized to make any other 
disposition of the oats, unless the plaintiff was bound by the agreement 
of McKie in reference thereto. The evidence further showed that 
immediately after the grain company got possession of the two cars of 
oats it began to sell them, receiving 20 to 24 cents a bushel more than 
the amount of the original purchase price. The bill of exceptions 
contains a large mass of evidence touching the grades and conditions 
of the oats in the other cars received by the defendant from McKie & 
Tilton, with a view of establishing the amount of the alleged counter- 
claim. On the question of the agency of McKie for the plaintiff bank 
the only evidence of a positive character throwing any light thereon 
is found in the evidence of Mr. Du Pree, an officer of the plaintiff 
bank, who testified as follows: 


‘*T have not at any time, either directly or through any authorized 
agent, surrendered our claim of ownership over those two cars of oats 
covered by the bills of lading referred to. The suit being conducted 
in Atlanta, Ga., about these two cars of oats, is being prosecuted with 
my knowledge and authority. The account of McKie & Tilton was 
credited in full upon the date the items were deposited in our bank. 
The telegram from the Southern Flour & Grain Company, under date 
of September 12, asking McKie & Tilton for the privilege of storing 
these cars, or rather the contents of the cars, was immediately brought 
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to the bank by McKie & Tilton, and they requested that we grant the 
permission, which was done. It was not the purpose or intention of 
the bank, in the granting of their request, to give authority to them 
to sell it; these are new people to us. We knew nothing about them 
and we were simply seeking to assist our customers in coming to a 
common understanding with their client, and this was followed by 
Mr. McKie’s visit to Atlanta, upon which occasion he hoped to do the 
same thing.’’ 


Referring to the same subject Mr. Hoppe, the president of the 
defendant grain company, testified that: 


‘Mr. McKie stated the purpose of his visit was to adjust the claims 
on the cars we had paid and on those that were unpaid, and the pay- 
ment of the drafts held in the Third National Bank, including the 
drafts covering the cars sued on. . . . He said that if we would 
pay the seven drafts we could hold the two cars turned over to us 
without pay to protect us against any loss or difference in grade of the 
seven cars unpaid. . . . Mr. McKie did not tell me, while he was in 
Atlanta, at any time before we paid those seven drafts, that these 
drafts and the two drafts covering the two cars sued for belonged 
to the Central Texas Exchange National Bank. ... He told me 
they were his, and, as I stated in this answer, that we could hold them 
as a margin.’’ 


Evidence was also introduced to show that demand for the payment 
of the drafts covering the two carloads of oats was made on the 
defendant grain company subsequently to the negotiations between 
McKie and the grain company and the refusal by the grain company 
either to pay the drafts drawn on it for the oats or to return the oats. 
At the conclusion of the evidence the judge directed a verdict for the 
plaintiff for the amount of the drafts. 

McElreath & Scott, of Atlanta, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 


~ HILL, J. (after stating the facts as above).—Under well-settled 
law and the repeated rulings of the Supreme Court, the undisputed 
evidence proved that the plaintiff bank held title to the two carloads 
of oats involved in the suit. 


‘*Where a consignor of goods delivers them to a common carrier 
to be transported to a distant point, consigned to the order of the 
shipper, with direction to notify a designated person at the place of 
delivery, and a bill of lading is duly issued by the carrier to the con- 
signor, and the latter attaches the bill of lading to his draft for the 
price of the goods on the person to be notified, and delivers it with the 
bill of lading, which is indorsed in blank, to his bank to be placed to 
his credit on his general account, and the amount of the deposit is 
credited to the depositor’s general account and drawn against by him, 
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the bank acquires title to the goods represented by the bill of lad- 
ing.’’ Alexander v. First National Bank of Fresno, 140 Ga. 266 (2), 
78 8. E. 1071. 


The undisputed evidence in this case places the plaintiff bank 
clearly within the principle of law here announced. See, also, Na- 
tional Bank of Webb City v. Everett, 136 Ga. 372, 71 S. E. 660. The 
plaintiff having proved title, conversion, refusal to deliver or to pay 
on demand, it was entitled to a verdict unless the matters of defense 
set up caused such a conflict in the evidence as would require solution 
by a jury. 

It may be conceded that the defendant proved, as claimed, that an 
agreement had been entered into between it and McKie, representing 
McKie & Tilton, from whom the defendant had purchased, that the 
grain company could keep the two carloads of oats as an indemnifying 
margain against off grades of the oats contained in the other seven 
ears. But it must be conceded also that this arrangement constituted 
no defense unless McKie was acting for, or on behalf of, the plaintiff 
bank. And this is the claim of the defendant company. But this 
mental attitude is not only not based on evidence relating to the subject 
of agency between McKie and the plaintiff bank, but the only evidence 
on the subject is directly and positively to the contrary. The officer of the 
bank testified positively that the bank had never, directly or through 
any authorized agent, surrendered its claim of ownership over the two 
ears of oats covered by the bills of lading, and the only other witness 
on the subject is the president of the defendant company, who testified 
that McKie had positively told him, when he was endeavoring to 
adjust the differences arising out of the off grades of the oats, that 
they belonged to McKie & Tilton. This is the only evidence on the 
subject of agency between McKie, of McKie & Tilton, and the plaintiff 
bank, and, instead of tending to establish that relationship, it ex- 
pressly negatives it. 

The defendant grain company insists that if the plaintiff bank did 
hold title to the two carloads of oats it had surrendered the title 
thereto when they authorized the Third National Bank to deliver to it 
the bills of lading covering the two cars, and that the circumstances 
were sufficient to authorize the inference that the surrender was made 
for the purpose of enabling McKie, representing McKie & Tilton, to 
adjust the matters of difference between the defendant and MeKie & 
Tilton, and that the arrangement which had thereupon been entered 
into by the defendant and by McKie was binding upon the plaintiff. 
This contention is not supported by the evidence. To determine 
whether or not the plaintiff had surrendered title to the two cars, we 
must. consider the evidence which is not in conflict. This shows that 
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the defendant company got possession of the cars as a bailee for the 
plaintiff bank and for the sole purpose of storing the cars to prevent 
the ruin of the oats. This was the purpose of the bailment, and, as 
far as the evidence discloses, the plaintiff bank relied solely on this 
fact. The purpose of this bailment was, without any authority what- 
ever, afterwards changed by McKie, of McKie & Tilton, who author- 
ized the grain company to hold the two cars as a margin for security 
for alleged claims against other cars already paid for. This appar- 
ently was a fraud perpetrated, not by the bank, or with knowledge 
on the part of the bank that it was being perpetrated, but it was 
perpetrated by a third party without the slightest authority from the 
bank, and after this party had sold to the bank the oats in question, 
and to induce the grain company to pay the drafts for the other oats. 

Learned counsel for the plaintiff in error, in their able and ex- 
haustive brief, failing to establish any agency whatever between McKie 
& Tilton and the plaintiff bank that would authorize the inference that 
the bank intended to release its title to the two carloads of grain or 
change the temporary character of its bailment in any manner, insists 
that, if neither the Texas bank nor the grain company was guilty of 
fraud and both were in a legal sense innocent, the loss should fall on 
the Texas bank, on the principle that when one of two innocent 
persons must suffer by an act of a third person, he who put it in the 
power of the third person to inflict the injury must bear the loss. 
This is a sound principle of equity, but we do not think, under the 
evidence, that it can be invoked against the legal rights of the plaintiff 
bank. It may be conceded that the grain company was under the 
impression that McKie & Tilton were the owners of the oats in ques- 
tion, and therefore had a right to make any arrangement with refer- 
ence to them, but the evidence is undisputed and irresistible that the 
plaintiff bank had the title to the oats in question and consented to 
their delivery to the grain company for the sole purpose of storage, 
and never at any time, either directly or through any authorized 
agent, surrendered this claim of ownership. We do not feel war- 
ranted in concluding that the defendant grain company obtained 
possession of the bank’s property under false pretenses of a bailment 
with intent to appropriate the property to its own use. 

It is clearly shown that the act of the third person which might 
resuit in injury to one of two innocent persons was the act of McKie 
in untruthfully claiming to be the owner of the oats in question. The 
evidence clearly shows that the plaintiff bank as an innocent party 
would suffer great loss if the grain company, after getting possession 
of these oats under the pretense of storing them in order to save them 
from ruin, and at once beginning to sell them at a price from 20 to 
24 cents a bushel greater than the original purchase price, should be 
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zllowed to retain possession of this money to pay the alleged counter- 
claim of about $800 against McKie & Tilton. This would amount te 
an appropriation of the property of the bank that is wholly unwar- 
ranted by the facts, the law, or equitable principles. 

In an action of trover the plaintiff has the option to demand a ver- 
dict either for damages alone, or for the property alone and its hire, 
if any. Civil Code 1910, § 5930. In the present case the plaintiff 
elected a money verdict for the highest proved value of the property. 
And the evidence from the grain company’s books showed that it had 
sold all the oats in question for an amount exceeding the amount of 
the original drafts, which was the amount sued for in this case. The 
learned trial judge ruled that the minimum of the plaintiff’s recovery 
was the amount of the drafts, and for this amount the verdict was. 
directed. A careful consideration of the evidence in the case con- 
vinees us that the verdict as directed by the court was demanded, and 
certainly the defendant cannot be heard to compalin as to the amount 
of the verdict, as its own evidence proves that it has received from 
the sale of the oats not only a profit over the contract price, but a 
sum exceeding the amount of the drafts for which the verdict was. 
directed. 

Judgment affirmed. 


BANK LIABLE FOR DELIVERING BILL OF 
LADING TO WRONG PARTY 


Barnes v. Cunningham, Court of Appeals of Kentucky. 237 S. W.. 
Rep. 375. 


The plaintiff sold two cars of lumber to one Barnes who, in 
turn, sold them to a company in Chicago. By mistake, the bill of 
lading issued for the shipment omitted one of the cars. Barnes 
drew a draft on the purchaser payable to the plaintiff, which the 
plaintiff indorsed and delivered to the defendant bank with the 
bill of lading attached, and with instructions to credit his account 
with the proceeds. Upon discovering that one of the cars was. 
omitted from the bill, the purchaser declined to pay the draft and 
it was returned to the defendant bank. The defendant, instead of 
delivering the papers to the plaintiff, delivered them to Barnes, 
who had the mistake in the bill corrected, drew a new draft and 
collected the same at another bank. It was held that the defendant 
bank was liable to the plaintiff for negligence in delivering the 
bill of lading to Barnes. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 125-137. 
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Suit by L. E. Cunningham against the City National Bank, in 
which the bank made Grant Barnes a party. Judgment for the plain- 
tiff against the Bank and for the Bank against Barnes, and Barnes and 
the Bank appeal. Appeal of Barnes dismissed, and judgment against 
the Bank affirmed. 

Eaton & Boyd, of Paducah, for Barnes. 

Wheeler & Hughes, of Paducah, for City Nat. Bank. 

Moequot, Berry & Reed, of Paducah, for Cunningham. 

CLAY, J.—L. E. Cunningham sold two cars of lumber to Grant 
Barnes, who in turn sold the lumber to the Thornton-Clancy Lumber 
Company of Chicago. The lumber was delivered to the Illinois Cen- 
tral Railroad Company at Paducah, and placed in two cars for ship- 
ment to the Chicago purchaser. Thereupon the company issued a bill 
of lading, reciting that the property was received from Grant Barnes 
for shipment to the Thornton-Clancy Lumber Company, and that L. E. 
Cunningham was the shipper. The quantity of lumber was specified, 
but by mistake one of the cars was omitted from the bill. Barnes and 
Cunningham then went to the City National Bank, where Barnes drew 
a draft for $650 on the Chicago purchaser, payable to Cunningham. 
Cunningham indorsed the draft, and it was then delivered to the bank 
with the bill of lading attached, with directions to collect the draft 
and credit Cunningham with the proceeds. The bank accepted the 
draft for collection and forwarded it, together with the bill of lading, 
to the Chicago purchaser, who, upon discovering that one of the cars 
was omitted from the bill of lading, declined to pay the draft. The 
draft and the bill of lading were then returned to the City National 
Bank for the purpose of correcting the mistake. Instead of delivering 
the papers to Cunningham, the bank delivered them to Barnes. Upon 
the application of Barnes, the railroad company corrected the mistake 
in ‘he bill of lading. Thereupon Barnes went to another bank, drew 
a draft with the bill of lading attached, collected the money, and failed 
te pay it to Cunningham. Cunningham brought suit against the bank 
to recover on the draft. By appropriate pleading the bank madz 
barnes a party, and asked judgment against him in case Cunningham 
recovered of it. In his answer, Barnes defended against the bank, and 
attempted to plead a set-off against Cunningham, who had not sued 
him. Cunningham’s demurrer was sustained. On final hearing judg- 
ment was rendered in favor of Cunningham against the bank, and in 
favor of the bank against Barnes. Barnes and the bank appeal. 

The only judgment which Barnes appeals from is the judgment in 
favor of the bank. However, the appeal which he prosecutes is not 
against the bank, but against Cunningham, in whose favor no judg- 
ment was rendered. That being true, his appeal will have to be dis- 
missed. 
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When the draft and bill of lading were returned to the bank in 
order that the bill of lading might be corrected, it should have turned 
the papers over to Cunningham, or have asked his directions in the 
premises. Instead of doing this, it turned the papers over to Barnes, 
thereby depriving Cunningham, not only of the draft, but of the 
security afforded by the bill of lading thereto attached. A wrong 
delivery of goods, either negligently or willfully made, by one who had 
been intrusted with the custody of them, is in law a conversion by the 
latter. Hobbs v. Chicago Packing Co., 98 Ga. 580, 25 S. E. 586, 58 
Am. St. Rep. 320. Following this rule, it has been held that where a 
bank turned over notes without payment to the makers, who were 
solvent, it was liable to the payee. Citizens’ Banking Co. v. Southern 
Fertilizer & Chemical Co. (Ga. App.) 108 S. E. 817. 

But it is insisted that the bank’s liability in this case should be 
measured by the value of the car covered by the bill of lading, as the 
security afforded by that instrument extended no further. It is con- 
ceded, however, that the omission from the bill of lading of one of the 
cars was a mere mistake which the railroad admitted and corrected 
upon being made acquainted with the facts. When the mistake was 
corrected, another draft was drawn, and Barnes converted the pro- 
ceeds. It is clear, therefore, that the negligent act of the bank put it 
in the power of Barnes, not only to convert the proceeds of the one 
car mentioned in the bill of lading, but to correct the bill of lading 
and appropriate the proceeds of the other car. It follows that the 
judgment against the bank for the amount of the draft was proper. 

Wherefore the appeal of Grant Barnes is dismissed, and the judg- 
ment affirmed as to the City National Bank. 


ATTACHMENT OF PROCEEDS OF DRAFT 


Roseman Feed Company v. Nashville Grain & Feed Company, Supreme 
Court of North Carolina. 109 S. E. Rep. 881. 


The plaintiffs commenced an action against the defendant grain 
company and attached the proceeds of certain drafts in the hands 
of the A and RB banks. The C bank intervened and claimed to be 
the owner of the proceeds. It was held that the C bank held the 
drafts merely for the purpose of collection and the proceeds were, 
therefore, subject to attachment at the instance of the plaintiffs. 


Appeal from Superior Court, McDowell County; Shaw, Judge. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 80. 
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Action by the Roseman Feed Company against the Nashville Grain 
& Feed Company, and action by the Blanton Feed Company against 
the Nashville Grain & Feed Company, consolidated and tried together. 
From judgment for plaintiff in each action, the intervener, the Amer- 
ican National Bank of Nashville, Tenn., appeals. No error. 

Civil actions to recover damages for alleged breaches of contracts, 
by consent, consolidated and tried together in the superior court. 

Plaintiffs, local companies, having causes of action against the 
Nashville Grain & Feed Company, a foreign-resident partnership, in- 
stituted these suits in the superior court of McDowell county, and in 
each case sought to obtain service upon the defendants by attaching 
the proceeds of certain drafts in the hands of the First National Bank 
of Marion, N. C., and the First National Bank of Lincolnton, N. C.; 
it being alleged that said funds belong to the defendants. 

Thereafter, in each case, the American National Bank of Nashville, 
Tenn., was allowed to intervene and set up its claim of title to the 
proceeds of said drafts. By consent the funds were turned over to 
the intervener, bonds being filed, and the garnishee banks were re- 
leased from further liability. The defendants filed no answer in either 
case. ; 

The causes, after consolidation, came on for trial upon the issue of 
ownership raised by the interpleader, and the jury returned the fol- 
lowing verdict in each case: 


‘‘Is the American National Bank of Nashville, Tenn., the inter- 
pleader, the owner of the proceeds of draft paid by Roseman Feed 
Company to First National Bank of Lincolnton, N. C., and of pro- 
ceeds of draft paid by Blanton Grocery Company to First National 
Bank of Marion, N. C., and attached in this cause, and entitled to the 
possession of same? Answer: No.’’ 


A. L. Quickel, of Lincolnton, for appellant. 
Kemp B. Nixon, of Lincolnton, and Pless, Winborne & Pless, of 
Marion, for appellees. 


STACY, J.—The first exception, appearing on the record, is di- 
rected to his honor’s refusal to vacate the warrants of attachment, for 
that it does not appear atfirmatively that the property attached be- 
longs to the non-resident defendants, and it is therefore contended 
that the court was without authority te proceed further in the cause. 
It should be observed that the defendants have made no appearance 
and filed no answer in either case. This jurisdictional question, aris- 
ing from an alleged want of proper service, is sought to be raised by 
the intervener after having taken the property upon the execution of 
bonds which were to stand in lieu thereof. We have held in Forbis v. 
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Lumber Co., 165 N. C. 403, 81 S. E. 599, and cases cited therein, that 
this position was not open to appellant. It is entitled to be heard only 
upon one issue, viz.: Does the property attached belong to it? Bank 
v. Furniture Co., 120 N. C. 477, 26 8. E. 927. The intervening bank 
ostensibly has no interest in the merits of the actions pending between 
the present plaintiffs and the present defendants. Furthermore, this 
is an objection which, even if valid, might be waived by the defend- 
ants; and hence a stranger will not be permitted to make it for them. 
Blair v. Puryear, 87 N. C. 101. 

If the intervener held the drafts as a purchaser for value the 
proceeds derived therefrom could not be attached in the hands of the 
Marion and Lincolnton banks as the property of the Nashville Grain 
& Feed Company; but on the other hand, if the intervener acted 
merely as a collecting agent, the proceeds would belong to the defend- 
ants, and consequently they would be subject to attachment in the 
hands of the local garnishee banks. Worth Co. v. Feed Co., 172 N. C. 
335, 90 S. E. 295. The case was tried upon this theory, and the 
question of ownership, as found by the jury, has been determined 
against the intervener. 

Applying these settled principles to the facts presented, it follows 
that the remaining exceptions must be overruled. His honor charged 
correctly on the burden of proof and ruled properly on the plea of 
estoppel. After carefully examining appellant’s exceptions and assign- 
ments of error, we have found no sufficient reason for disturbing the 
result. 

No error. 


RIGHTS OF BANK WHERE “CHECKS CRED- 
ITED SUBJECT TO PAYMENT” 


Mechanics & Metals National Bank v. Termini, New York Supreme 
Court, Appellate Term. 191 N. Y. Supp. 334. 


The payee of a check drawn by the defendant, deposited it with 
the plaintiff bank, accompanied by a deposit slip which provided: 
‘*Checks credited subject to payment.’’ It was held that, not- 
withstanding such inscription on the deposit slip, the bank was a 
‘*holder’’ within the meaning of the Negotiable Instruments Law 
and, as such, entitled to maintain a suit in its own name against 
the drawer of the check. It was further held that the bank was 
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not a holder in due course and that in an action by the bank 
againts the drawer, the latter could interpose any defense which 
he had against the payee. 


Appeal from City Court of New York. 

Action by the Mechanics & Metals National Bank of the City of 
New York against Guiseppe Termini. From a judgment dismissing 
the complaint at the close of the plaintiff’s case, and from an order 
denying a motion for a new trial, plaintiff appeals. Judgment re- 
versed, and new trial ordered. 

Argued November term, 1921, before LEHMAN, WHITAKER, and 
DELEHANTY, JJ. 

Frank M. Patterson, of New York City (Franklin H. Mills, of New 
York City, of counsel), for appellant. 

Philip J. Termini, of New York City (O’Gorman, Battle & Vandi- 
ver and Isaac H. Levy, all of New York City, of counsel), for re- 
spondent. 


LEHMAN, J.—tThe plaintiff has brought an action upon a check 
made to the order of A. Bolognesi & Co., and indorsed and delivered 
by them to the plaintiff bank. It appeared at the trial that the check 
was received by the plaintiff from Bolognesi for deposit, and that the 
deposit slip contained a clause, ‘‘Checks credited subject to payment.”’ 
When the check was presented by plaintiff for collection, payment was 
refused. Under these circumstances it would appear that the mere 
erediting of the check by the plaintiff to the depositor’s account on 
the books of the bank for the amount of the check in suit did not 
constitute the bank a holder of the check in due course, within the 
law merchant, as that term is now defined in the Negotiable Instru- 
ments Law, so as to render its title superior to the defenses which 
the drawer of the check may have against the payee, for it appears 
that the depositor’s account continued to be sufficient to pay the 
check in the event of its dishonor. Citizens’ State Bank v. Cowles, 
180 N. Y. 346, 73 N. E. 33, 105 Am. St. Rep. 765. In the present 
ease, however, the defendant did not attempt to prove any defenses 
which he may have, but the complaint was dismissed on the defend- 
ant’s motion, on the ground that the bank ‘‘was merely the custodian 
of the check for the sole and only purpose to collect the same,’’ and 
was not entitled to bring an action upon the check in its own name. 

Although the plaintiff may not be a holder for value, it is the 
indorsee of the check in possession of it, and under section 2 of the 
Negotiable Instruments Law (Consol. Laws, c. 38) the word ‘‘holder,’’ 
as used in the act, unless the context otherwise requires, means the 
‘‘indorsee of a bill or note who is in possession of it.’’ Under section 
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90 of the same statute it is provided that ‘‘the holder of a negotiable 
instrument may sue thereon in his own name; and payment to him in 
due course discharges the instrument.’’ It seems to me quite clear that 
under the express provisions of the statute the plaintiff, being the 
holder of the instrument, is entitled to sue thereon in its own name. If 
there were any doubt in regard to the intent of the statute, it seems 
to me that it would be completely removed by the fact that, even if the 
indorsement itself had been restrictive in form and merely constituted 
the bank the agent of the indorser, the bank would still, under section 
67 of the Negotiable Instruments Law, have had the right to bring 
any action thereon that the indorser can bring. 

In spite of the language of the Negotiable Instruments Law, the de- 
fendant, however, contends that under section 449 of the Code of Civil 
Procedure (now section 210 of the Civil Practice Act [Laws 1920, ec. 
925]) the plaintiff cannot sue in its own name, for it is not the trustee 
of an express trust. I have carefully examined all the authorities cited 
in the careful opinion of the justice below and by the respondent upon 
this appeal. In no former case that I have been able to find have the 
courts of this state been called upon to decide directly the question 
now raised before us; but, though I believe the reasoning of most of 
the cases, where analogous questions have been considered, tends to 
suport the view that the plaintiff has a right to bring this action in 
its own name, there are other cases which contain expressions which 
point rather to the view that the indorsee of a bill or note, who holds 
it only for collection, is not the trustee of an express trust, and there- 
fore cannot maintain an action. 

In none of these cases, however, has the court considered the effect 
of the sections of the Negotiable Instruments Law quoted above. It 
would appear that, since the Negotiable Instruments Law expressly 
gives the holder of a negotiable instrument under an indorsement 
which constitutes him the agent of the indorser the right to bring any 
action on the instrument that the indorser can bring, the holder by the 
express terms of the statute is not merely the agent of the indorser but 
is the trustee of an express trust. As Professor Ames has stated in 
14 Harvard Law Review, p. 241: 


“*Since the so-called ‘agent of the indorser’ has, under section 37 
[section 67 in the New York statute], the right to sue in his own 
name on the instrument, but for the benefit of the indorser, he is in 
truth a trustee, and not a mere agent.’’ 


It follows that the judgment should be reversed, and a new trial 
ordered, with costs to appellant to abide the event. All concur. 
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BANK ALLOWED TO RECOVER DEPOSITOR’S 
OVERDRAFT 


Bank of Benson v. Swanson, Supreme Court of Nebraska. 187 
N. W. Rep. 88. 


In an action by a bank against its depositor to recover the 
amount of the depositor’s overdraft, it was held that it was 
proper to admit evidence showing that a certain deposit, appear- 
ing in the defendant’s account, had been credited to the account 
by mistake. 


Appeal from District Court, Douglas County; Leslie, Judge. 

Suit by the Bank of Benson against George Swanson. Directed 
verdict and judgment for plaintiff, and defendant appeals. Affirmed. 

G. W. Shields, of Omaha, for appellant. 

D. L. Johnston and Ray J. Abbott, both of Omaha, for appellee. 


BROWN, District Judge.—The plaintiff bank sued the defendant 
in the district court for Douglas county to recover for an alleged 
overdraft of $222.95, and on a directed verdict recovered judgment 
for the full amount. The defendant has appealed, and urges that 


in the state of the pleadings, the trial court erred in admitting evi- 
dence to show that a certain deposit of $352.18 appearing in the 
defendant’s account under date of July 22, 1918, had been credited 
thereto by mistake. 

In its petition, after alleging its corporate capacity, and that the 
defendant became a depositor in its bank on August 24, 1917, the 
plaintiff alleges: 


‘‘Thereafter on various and sundry dates he deposited with the 
plaintiff various sums of money to be credited to his said account 
down to the 19th day of August, 1918, and during said time drew 
numerous checks upon the plaintiff to be charged to his account; that 
all of the deposits made by the defendant were credited to his said 
account, and the checks by him drawn charged against the same, and 
said account thereby was overdrawn on the 7th day of November, 
1918, in the sum of $222.95. A eopy of which account is hereto at- 
tached and marked ‘Exhibit A.’ ’’ 


Then follows an allegation that no part of said overdraft has been 
paid and a prayer for judgment. The defendant’s answer to this pe- 
tition ‘‘denies each and every allegation therein contained except such 
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as are hereinafter specifically and expressly admitted.’’ The admis- 
sions following this general denial do not admit the correctness of 
the account as shown by ‘‘Exhibit A,’’ or any specific portion of it. 

The president of the plaintiff bank testified that when it was 
discovered that an error had been made in crediting the defendant’s 
account on July 22, 1918, with a deposit of $352.18, a charge item 
was made against his account for an equal amount which left an 
overdraft for the amount for which plaintiff brought suit. The de- 
fendant testified that he never drew a check on his account for the 
$352.18 charged to it, but he did not testify that he ever deposited 
with plaintiff such a sum. 

The defendant contends that, ‘‘Exhibit A’’ being a part of the 
petition, the allegations thereof assert or admit that the defendant 
had deposited the item of $352.18 in question. We do not so under- 
stand the language of the petition. It alleges ‘‘that all of the de- 
posits made by the defendant were credited to his said account, and 
the checks by him drawn charged against the same.’’ This falls far 
short of alleging that every item of deposit appearing in ‘‘Exhibit A’’ 
was made by the defendant. It simply asserts that the defendant re- 
ceived credit for every deposit that he actually made. But, even 
if the construction placed upon the petition by the defendant were 
correct, his answer denied all of the items, both credit and debit, in 
the account sued upon. This cast the burden upon the plaintiff to 
establish all of the items. No attempt was made on the trial by the 
plaintiff to prove that the defendant deposited the item of $352.18 in 
question, in fact most of its evidence was devoted to showing that 
the crediting of this item to the defendant’s account was a mistake 
and how it occurred. As we have seen, the defendant’ offered no evi- 
dence to establish that he ever deposited this item. There being no 
evidence from any source to support the allegation that the defend- 
ant had deposited this item, even if the petition were to be construed 
as making such an allegation, the plaintiff’s case as to it must have 
failed and the court have been forced to disregard it as an item to 
be credited to the defendant. 

It is possible that the plaintiff went further than was necessary 
in offering evidence to prove its case and that the court erred in ad- 
mitting certain of the evidence offered, but, if so, the defendant could 
not have been prejudiced. At the conclusion of the introduction of 
evidence by both parties, the court sustained the plaintiff’s motion 
for a directed verdict. There was ample competent and relevant evi- 
dence to justify the action of the court and, under the familiar rule 
that a court will not be presumed to have given consideration to in- 
competent evidence, the admission of any such evidence during the 
progress of the trial could not have prejudiced the defendant. 





366 THE BANKING LAW JOURNAL 


As no prejudicial errors appear in the record and the judgment 
of the district court was right, it is 
Affirmed. 


TRUST COMPANY NOT ENTITLED TO APPOINT- 
MENT AS ADMINISTRATOR 


Union Savings & Trust Company v. Eddingfield, Appellate Court of 
Indiana. 134 N. E. Rep. 497. 


The laws of Indiana specify that if, within 20 days after the 
death of a person leaving no will, the person entitled to letters of 
administration does not apply therefor, ‘‘then a competent inhabit- 
ant of the country shall be appointed.’’ Four days after a dece- 
dent’s death a trust company was appointed administrator. Eighteen 
days after the death a petition was filed asking that a nephew of 
the decedent be appointed. It was held that under the law the 
trust company was not entitled to appointment as administrator, 
and letters were issued to the nephew, those of the trust company 
being revoked. 


Appeal from Cireuit Court, Wells County; Frank W. Gordon, 
Judge. 

In the matter of the estate of Robert D. Eddingfield, deceased. The 
Union Savings & Trust Company was appointed administrator. From 
an order revoking the Trust Company’s letters and appointing Law- 
rence A. Eddingfield, the Trust Company appeals. Appeal dismissed. 

J. Willard Moffett, of Huntington, and Simmons & Dailey, of Bluff- 
ton, for appellant. 

Eichhorn & Edris, of Bluffton, for appellee. 

DAUSMAN, C. J.—Robert D. Eddingfield died intestate December 
16, 1920, leaving no widow, child, father, mother, brother, or sister, 
but left as his sole heirs at law a number of nephews and nieces, who 
are his next of kin. Four days later the Union Savings & Trust Com- 
pany was appointed administrator of the estate of the decedent, and 
entered upon its duties as administrator. On January 3, 1921, one 
Jonas Griffith, a nephew of the decedent, filed an application for the 
appointment of Lawrence A. Eddingfield, another nephew, as ad- 
ministrator, and also filed a petition asking that the letters previously 
granted to the trust company be revoked. The trust company resisted 
the petition for the revocation of its letters, and one Roy L. Edding- 
field, a nephew, filed objections to the appointment of Lawrence A. Ed- 
dingfield. On the request of the objector the court made a special find- 
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ing of facts, and stated conclusions of law thereon. In accordance there- 
with the court revoked the letters issued to the trust company and ap- 
pointed Lawrence A. Eddingfield administrator of the estate. From 
that action of the court the trust company alone has appealed, and 
has named Lawrence A. Eddingfield, administrator of the estate of 
Robert D. Eddingfield, deceased, and Jonas A. Griffith, as sole ap- 
pellees. Appellee Lawrence A. Eddingfield, administrator, has filed 
a motion to dismiss the appeal. 

Our statute provides that letters of administration shall be issued 
in the following order: (1) To the widow or widower; (2) to the 
next of kin; and (3) to the largest creditor applying and residing 
in the state. A period of 20 days from the death of the intestate 
is reserved, during which any person coming within any of the pre- 
ferred classes may apply for letters. If no person thus entitled to 
administer shall apply within the reserved period, then a competent 
inhabitant of the county shall be appointed. Section 2742 Burns’ 
Ann. St. 1914. The statute is mandatory, and not merely directory. 
Hayes v. Hayes, 75 Ind. 395. The statute rests upon the theory 
that a person who has an interest in the property left by the de- 
cedent will be more likely to conserve the interests of all concerned 
than would a person who is an utter stranger to the estate. Kinnick 
v. Coy, 40 Ind. App. 139, 81 N. E. 107; Cooper v. Cooper, 43 Ind. 
App. 620, 88 N. E. 341. 

While the trust company has attempted to appeal in a representa- 
tive capacity, nevertheless the reason for the conclusion we have 
reached cannot be stated satisfactorily without considering whether or 
not an appeal could have been maintained by the trust company in 
its individual capacity. The fact should be emphasized that the 
trust company was not removed on charges of misconduct, as pro- 
vided by statute. Section 2762 Burns’ Ann. St. 1914. In eases of 
that sort a quondam administrator may be aggrieved as an individual. 
His right to compensation for services rendered prior to his removal, 
and his liability for the payment of a penalty, or for damages, may 
be involved; and, if so, his private rights may have been invaded. 
In such a case he would be aggrieved as a private person, and would 
have a right of appeal as an individual; and, if the appellate tribunal 
should reverse the order of removal, naturally the mandate would 
direct that he be reinstated. In the case at bar the trust company’s 
letters were revoked, not because any misconduct was charged against 
it, but simply because the statute of priorities required revocation. 
Where letters of administration are improvidently and irregularly 
granted no particular formalities are required to procure a revoca- 
tion. Mills v. Carter, 8 Blackf. 203; Jeffersonville, ete., v. Swayne, 
26 Ind. 477; Williams v. Dougherty, 39 Ind. App. 9, 78 N. E. 1067. 
The trust company had no interest, inheritable or otherwise, in the 
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property left by the intestate. It had no statutory right to adminis- 
ter the estate. Its right, if any, to compensation for services ren- 
dered prior to the revocation of its letters has not been affected. 
Its reputation has been in no way disparaged. It was an utter stranger 
to the estate. It accepted the appointment knowing that its letters 
were subject to revocation if any competent person coming within 
any of the preferred classes should apply for appointment within the 
20 day period. It stands, therefore, in the position of a mere volun- 
teer. It follows that in its private capacity the trust company cannot 
be aggrieved by the revocation of its letters, and has no right of ap- 
peal as an individual. 

The order of revocation was self-executing. It took effect imme- 
diately. An appeal does not operate to suspend the effect of such an 
order. The order completely stripped the trust company of its au- 
thority, and took away its representative capacity. Thereby its prior 
connection with the estate was completely severed. Thereafter it had 
no more standing as an administrator than a dead man. The prin- 
ciple has been well stated by the United States Supreme Court: 

‘‘But the relief asked for by the petition cannot be granted, 
because there is no case legally in this court upon the appeal of either 
party, upon which process can be issued. The decree in the Circuit 
Court is against George M. Savage, executor of the last will and 
testament of Samuel Savage deceased. There was no other party 
respondent in the District Court, and the decree was passed against 
him in his representative character. Before the appeal was prayed on 
either side, he had ceased to be the representative of the estate of 
Samuel Savage, and had no control over it, nor any right to inter- 
fere with it by prosecuting or appearing to an appeal, or in any 
other manner. By his removal from the office of executor, he was as 
completely separated from the business of the estate as if he had 
been dead, and had no right to appear in or be a party in this or any 


other court, to a suit which the law confided to the representative of 
the deceased.’’ Taylor v. Savage, 1 How. (U. 8.) 282, 11 L. Ed. 132. 


The following cases support the principle announced and are in- 
structive as to other features: Leach v. Lewis, 38 Ind. 160; Central, 
ete., Co. v. State, 110 Ind. 203, 10 N. E. 922, 12 N. E. 136; Richey 
v. Cleet, 46 Ind. App. 326, 92 N. E. 175; Mullanphy v. St. Louis, ete., 
6 Mo. 563; Edney v. Baum, 53 Neb. 116, 73 N. W. 454; MeCormick 
v. Snedigar, 3 S. D. 302, 53 N. W. 83; Cairns v. Donahey, 59 Wash. 
130, 109 Pae. 334. 

The trust company should not be permitted to put the estate to 
the expense of employing counsel and printing briefs, nor should it 
be permitted to hinder or delay the administration of the estate, nor 
to harass or annoy its successor, by taking an appeal as the pre- 
tended representative of the deceased. 

The appeal is dismissed. 
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Inquiries 
In this department are answered each month inquiries submitted, which are of general 


interest to our subscribers and which pertain to the law of 
banking and negotiable instruments. 


PRIORITY BETWEEN AGISTER’S LIEN AND CHATTEL 
MORTGAGE 


Editor, Banking Law Journal: 

Dear Sir—We are taking the liberty of writing you in regard to a 
question as to the priority of a chattel mortgage over an agister’s lien. 

We held a mortgage on A’s cattle and have keld it for five or six 
years and have always had same on record and kept the same properly 
renewed. A was living on a farm rented from B by virtue of a writ- 
ten lease, said lease not being of record. The lease stated that B re- 
served the pasture on the place, but he allowed A to pasture any num- 
ber of cattle he desired, B living some 20 miles from his farm and A 
having complete possession of the pasture and cattle. When we took 
possession of the cattle under our mortgage, B brought a replevin suit, 
claiming an agister’s lien for the pasture bill, and he asks for the rent 
due on the pasture for three or four years back. The cattle were pas- 
tured at so much per head. We filed a redelivery bond, sold the cattle, 
and the case comes up to determine who was entitled to the prior lien, 
we under our chattel mortgage or B under his lien. 

We contend that B had no agister’s lien, as an agister is one who 
feeds and cares for cattle, and in that case the agister must have pos- 
session of the cattle; that is, there must be the relation of bailee and 
bailor, which there was not in this ease. 

We had no notice of the fact that A was letting his bill run so 
high; in fact, he gave us to understand that he owed but a small 
amount. B allowed this bill to increase, all the while knowing that we 
had a mortgage on these cattle. 

This is a much mooted question and one that would be of general 
interest to bankers of the agricultural districts. 


Kansas. 


Assistant Cashier. 


Answer—The inquirer asks as to the priority between an agister’s 
lien and a chattel mortgage. 

The general rule is stated in 11 Corpus Juris 652, as follows: ‘‘The 
lien of a prior valid recorded chattel mortgage will, according to the 
weight of authority, take precedence over the subsequently acquired 
lien of a livery stable keeper or agister on animals placed in his 
charge, unless such animals were delivered to the livery stable keeper 
or agister to be kept and eared for by him with the consent of the 


mortgagee, express or implied, especially when the holder of the 
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agister’s lien has actual notice of the mortgagee’s rights.’”” The Kan- 
sas decisions referred to below are cited as being contrary to this 
proposition. 

It has been expressly held that an agistment cannot exist without 
the possession of the animals being left with the bailee. Cotton v. 
Arnold, 118 Mo. App. 596, 95 S. W. Rep. 280. In this case a person 
rented a pasture by the acre. Control was turned over to him and he 
placed his cattle in the pasture. The owner of the pasture rendered 
slight service in the care of the animals under a subsequent arrange- 
ment. There was a dispute as to whether the tenant had agreed ver- 
bally that the cattle should stand for the pasturage. It was held that 
the possession and control of the cattle as well as that of the pasture 
were in the tenant and the owner of the pasture had no lien on the 
eattle for the pasturage, either under the statute giving a lien for keep- 
ing animals, or under a contract of pledge’ as against the holder of a 
chattel mortgage executed by the owner of the cattle. 

The Kansas statute creating an agister’s lien reads as follows: 

‘The keepers of livery stables and all others engaged in feeding 
horses, cattle, hogs or other live stock, shall have a lien upon such 
property for the feed and care bestowed by them upon the same and 
if reasonable or stipulated charges for such feed and care be not paid 
within sixty days after the same becomes due, the property, or so 
much thereof as may be necessary to pay such charges and expenses 
of publication and sale, may be sold as provided in this act.’’ Gen. 
Stat. of Kans. (1915), § 6083. 

In Case v. Allen, 21 Kans. 217, it was held that an agister’s lien 
was paramount to the lien of a prior chattel mortgage. In this case 
cattle, which were subject to a chattel mortgage, were turned over to 
the possession of a person engaged in the business of feeding and 
wintering cattle. In holding that his lien was superior to the mort- 
gage the court said: ‘‘The lien of the agister is not the mere creature 
of contract; it is created by statute from the fact of the keeping of 
the cattle. The possession of the agister was rightful, and the pos- 
session being rightful, the keeping gave rise to the lien; and such 
keeping was as much for the interest of the mortgagee as the mort- 
gagor. The cattle were kept alive thereby; and the principle seems 
to be that where the mortgagee does not take possession, but leaves it 
with the mortgagor, he thereby assents to the creation of a statutory 
lien for any expenditure reasonably necessary for the preservation or 
ordinary repair of the thing mortgaged. Such indebtedness really 
inures to his benefit. The entire value of his mortgage may rest upon 
the creation of such indebtedness and lien, as in the case at bar, 
where the thing mortgaged is live stock and the lien for food.’’ 
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Referring to this case the court, in Central National Bank v. Brech- 
eisen, 65 Kans. 807, 70 Pac. Rep. 895, said: ‘‘The court was careful, 
however, to confine this superior right of the agister to a lien derived 
from a compliance with the terms of the statute and not to one de- 
pendent upon contract between the mortgagor and the person caring 
for and feeding the stock.’’ 

In a Missouri decision, Sample v. Verner, ete., Co., 193 Mo. App. 
670, 186 S. W. Rep. 1125, it is said: ‘‘The agister’s lien in Kansas is 
held to be superior even to a prior mortgage.”’ 


ADOPTION OF NEGOTIABLE INSTRUMENTS LAW 


Colorado. 
Editor, Banking Law Journal: 

Dear Sir—Will you kindly give me information on the following 
subject: When was the Negotiable Instruments first enacted in the 
United States? 

I am able to find when it was accepted in England, but fail to be 
able to find anything relating to the United States acceptance. 

Cashier. 


Answer—The Negotiable Instruments Law was first enacted in this 
country in Connecticut, Colorado, New York and Florida, in the 
order named. It was approved in Connecticut, April 5, 1897; in 
Colorado, April 20, 1897; became a law in New York, May 10, 1897, 
and was approved in Florida, June 7, 1897. Maryland and Virginia 
followed in March, 1898. 

So far as we know, the only state in which the statute has not been 
passed is Georgia. 


APPLICATION OF DEPOSIT TO NOTE OF DEPOSITOR’S 


HUSBAND 
Texas. 
Editor, Banking Law Journal: 

Dear Sir—A owes the bank a note and refuses to pay same, but his 
wife has sufficient funds on deposit to pay the note he owes. Can we 
apply her deposit to the payment of his note? 

President 


Answer—While a bank has what is called a lien upon a general 
deposit for any indebtedness owing to it by a depositor and is enti- 
tled to apply the deposit to the payment of such indebtedness, a bank 
cannot apply a deposit standing in the name of a woman to the satis- 
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faction of a debt owing to the bank by the depositor’s husband. In 
order for a bank to have the right to apply a deposit in this manner, 
it must appear that the person who owns the deposit and the person 
who is indebted to the bank are one and the same. 

This assumes, of course, that the depositor has not signed the note 
in any way so as to render herself personally liable thereon, 
and that the deposit belongs to her as her own separate property. 


*‘I PROMISE TO PAY,’’ ‘“‘WE PROMISE TO PAY,”’ ETC. 


Towa. 


Editor, Banking Law Journal: 

Dear Sir—I would like to ask what the difference in security to 
the payee of a promissory note would be in notes signed (not in- 
dorsed) by three or more persons which read as follows: ‘‘I promise 
to pay,’’ ‘‘ We promise to pay.’’ ‘‘ We or either of us promise to pay,”’ 
‘*We jointly and severally promise to pay.”’ Subscriber. 


Answer—A note signed by two or more persons may be either joint 
or joint and several, according to the wording of the instrument. 

If the note is regarded as a joint note, and the holder brings suit 
on it, he must sue all of the makers at once. He must join them alk 
in one action, unless one or more have been discharged, or are dead, 
or not liable. In some jurisdictions, there are statutes, under which 
an obligation, which is joint in form, may be sued on as a joint and 
several obligation, unless otherwise provided in the obligation itself. 

If the note is regarded as joint and several, the general rule is 
that an action may be brought against any one of the makers severally, 
or against all of them jointly. A joint and several note is the same 
as though the parties to it had executed a joint note and each of them 
had executed a separate note. 

A note signed by two or more persons, using the phrase ‘‘we 
promise to pay,’’ is generally regarded as a joint note, but it may be 
shown that it was intended to be joint and several. .The phrases ‘‘We 
or either of us,’’ and ‘‘We jointly and severally promise to pay,’’ have 
been held to create a joint and several liability. 

A note signed by several persons and reading ‘‘I promise to pay,’’ 
is generally held to be a joint and several note and, in fact, it is ex- 
pressly provided by the Negotiable Instruments Law that such an 
instrument is joint and several. 

Under this section it was held in Churchill v. Miller, 90 Wash. 
694, 156 Pac. Rep. 1033, that a note, reading ‘‘I promise to pay,’” 
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signed by a husband and wife, being a joint and several obligation, 
bound the separate and community property of both husband and 
wife, although given for a community debt. 

In Lewenstein v. Forman, 223 Mass. 325, 111 N. E. Rep. 962, it 
was held that where a note reading ‘‘I (with the word ‘we’ written 
above it) promise to pay,’’ was signed by two persons, they were 
jointly and severally liable. 


BANK AS HOLDER IN DUE COURSE OF CHECK 


Pennsylvania. 
Editor, Banking Law Journal: 

Dear Sir—Some of our clients have been dealing with a New 
New York firm of brokers, members of the Consolidated Exchange, 
who recently failed. 

It appears that they issued checks in payment for stock which 
they have not received, and when the failure was announced, said 
clients immediately stopped payment of checks. It appears that the 
checks were deposited in a bank at Titusville, Pa., where the brokers 
had a branch office. 

The bank has written the makers of the checks that it is an in- 
nocent holder and therefore demands that the checks be paid. 

Of course our clients have not received value for their checks and 
do not feel inclined to stand such loss. Would the bank in fact be 
an innocent holder in taking these checks from a broker on deposit? 
A bank in taking out of town checks on deposit assumes the role of 
agent and if the checks are unpaid may call upon the payee or de- 
positor to make them good. In this case the depositor, a brokerage 
firm, has failed in the interval. Did not the bank assume the risk 
under the circumstances? 

Cashier. 


Answer—Whether or not a bank, in which a check is deposited 
by the holder thereof, is a holder in due course depends upon eir- 
cumstances not recited in the inquiry. 

In order for a person to be regarded as a holder in due course of 
a check, it must appear, among other things, that he received the 
check ‘‘for value.’’ It is so specifically provided in the Negotiable 
Instruments Law. 

The mere fact that a bank credits a check to a depositor’s account 
does not make it a holder in due course, so as to entitle it to enforce 
the check against the drawer, under the circumstances recited. On 
the other hand, if the depositor indorses the check generally and the 
bank credits it to his account and permits him to withdraw the 
amount of the check before learning of its dishonor, the bank is a 
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holder in due course. Here the bank has given value. In such ecir- 
cumstances, the bank would be entitled to enforce the check, as such 
holder, against the drawer. 


TIME FOR BRINGING ACTION AGAINST MAKER OR IN- 
DORSER 
Pennsylvania. 
Editor, Banking Law Journal: 
Dear Sir—How long in this state can a demand note be held with- 
out protest, to hold the indorsers? 
How long can a note be held after being protested before bringing 


suit ? 
Cashier. 


Answer—The time for which a demand promissory note may be 
held before presenting it for payment is regulated by the Negotiable 
Instruments Law. The statute fixes no specific time, but it provides 
that a demand instrument must be presented within a reasonable time 
after its issue. The failure to present within a reasonable time dis- 
charges indorsers from liability. It has no effect, however, upon the 


liability of the maker. It is not necessary in any case to protest a 
promissory note, Presentment and notice of dishonor are all that is re- 
quired to charge the indorsers with liability. 

What is a reasonable time depends upon the circumstances present. 
Each ease is necessarily decided on its own facts. The fact that the 
note draws interest, and the circumstances under which the note was 
given, have a bearing on what constitutes a reasonable time. It can 
only be said that it would probably be unsafe to hold a demand note 
for more than two or three months. 

The Statute of Limitations begins to run against a demand note 
upon the delivery of the note by the maker to the payee. In Penn- 
sylvania, an action on a demand note against the maker is barred six 
years after its delivery. 





LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. R. McKENNA 
JOINT MANAGING DIRECTORS : 


F. HYDE 
Subscribed Capital 


Paid-up Capital - 
| Reserve Fund - 


E. W. WOOLLEY 


£38,117,103 
10,860,852 | 
- + 10,860,852 | 


| Deposits (Dec. sist, 1921)= - 375,117,092 | 


HEAD OFFICE: 5, THREADNEEDLE STREET, LONDON, EC.2 
OVER 1,600 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH : 65 & 66, OLD BROAD STREET, LONDON, E.C.2 


Atlantic Offices: ‘‘ Aquitania’’ 


“Berengaria’’ ‘‘ Mauretania” 


AFFILIATED BANKS: 
BELFAST BANKING CO.LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


OVER 160 OFFICES IN SCOTLAND e 


BANK AND INVESTMENT ITEMS 


GUARANTY TRUST COMPANY, of 
New York, has announced the pur- 
chase by the Chatham and Phenix Na- 
tional Bank of the Grand Street 
Branch of the Guaranty Trust Com- 
pany, located at 268 Grand Street. 

The business purchased will be 
merged with the important branch of 
the Chatham and Phenix National 
Bank, located less than a block dis- 
tant, at the corner of Grand Street 
and the Bowery, and the activities of 
the two branches now united will be 
conducted from that location. 

The Grand Street branch of the 
Guaranty Trust Company was estab- 
lished during the war. This branch 
served the double purpose of relieving 
congestion at the other offices of the 
company, as well as providing conven- 
ient facilities for the large number of 
purchasers of foreign moneys located on 
the East Side. With the passing of that 
demand this purpose was no longer 
served and the desire of the Guaranty 
Trust Company to concentrate its up- 
town banking activities, its branches 
at Fifth Avenue and 44th Street and 
at Madison Avenue and 60th Street in- 
duced the sale. The Chatham and Phe- 
nix National Bank has a large business 
in this vicinity which will be advan- 
tageously increased by the merger ef- 
fected. 


THE GIRARD NATIONAL BANK, 
of Philadelphia, in its “Economic Re- 
view,” dated May 15, writes of general 
conditions as follows: “Viewing the 
whole situation, the further forward 
sweep in the economic readjustment 
and revival taking place is seen to 
have gone far during the last month. 
The progress made has been both sub- 
stantial and cumulative. There is 
abundant evidence that industry, trade 
and business are becoming steadily 
more and more strongly re-established 
on a solid and sure basis. Most par- 
ticularly is this the fact in the United 
States. Surprising as it may be to 
some, it can now be stated that in 
several lines new high records are be- 
ing set. In many directions the ad- 
vance movement is very pronounced. 
In few, if any, quarters is there evi- 
dence of appreciable recession. 

“Highly impressive and important is 
the showing that building operations 
undertaken during April actually ex- 
ceeded in amount all previous monthly 
records. Tabulating contracts award- 
ed in the twenty-seven north-eastern 
states, the F. W. Dodge Company re- 
ports that the total for last month 
reached $353,000,000. That represents 
an increase of 20 per cent. over March 
and of 60 per cent. over April last 
year. The previous high record was 


SRS SS 





TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


(Helsingfors ) 


Branches: 124, all over Finland 


This bank is in a position to render direct banking service through 
its branches and agencies in connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind of Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


$318,000,000 for July, 1919. At that time 
prices for building materials and wage 
scales were greatly higher than now, 
so that the volume of the just under- 
taken construction is even larger than 
the comparative figures indicate. 

“Therefore the showing of new build- 
ing undertaken during last month in 
the most populous and highly developed 
sections of the country constitutes the 
best kind of demonstration that busi- 
ness is once again in the actually con- 
structive stage. What is more, addi- 
tional construction contemplated in- 
volves an estimated aggregate expen- 
diture of $491,000,000. Put under con- 
tract, that would make close to $1,500,- 
000,000 of building undertaken in five 
months this year. The new construc- 
tion is making large business for vari- 
ous important industries, in particular 
for the railroads and the steel indus- 
try.” 


GUARANTY TRUST COMPANY, of 
New York, has been appointed registrar 
of stock of the Cyclemotor Corpora- 
tion, consisting of 150,000 shares of pre- 
ferred stock and 150,000 shares of com- 
mon stock, both without par value. 


CHANGES ON CONTINENTAL 
AND COMMERCIAL BANK STAFFS 
—Several important changes were 
made in the official personnel 
of the Continental and Commer- 


cial Banks, of Chicago, at the an- 
nual election April 10. The election 
was to have been held on January 10 
at the time when all national banks 
elect officers for the year, but it was 
deferred to give opportunity to work 
out details incident to the absorption 
of the Fort Dearborn banks. 

The election yesterday officially 
completed the merger of the banks. 

R. T. Forbes and George H. Wilson, 
vice-presidents of the Fort Dearborn 
National, will retain their rank with 
the Continental and Commercial Na- 
tional. Henry R. Kent, Charles Fer- 
nald and William L. McKee, vice- 
presidents of the Fort Dearborn Na- 
tional, were made assistant cashiers of 
the Continental and Commercial Na- 
tional. 

Two new directors were elected at 
the stockholders’ meeting of the Con- 
tinental and Commercial National 
Bank, Claude G. Burnham, executive 
vice-president of the Chicago, Burling- 
ton & Quincy Railroad, being chosen 
to fill a vacancy, and Owen T. Wilson, 
president of Wilson Bros., replacing 
M. H. Wilson, who retired and has 
moved to California. 

At the meeting of the Continental 
and Commercial Trust and Savings 
Bank, Henry C. Olcott, vice-president, 
was elected a director, succeeding 
Louis B. Clarke, resigned. John E. 
Shea was appointed assistant manager 





CREDITS AND 
COMMERCIAL PAPER 


_ Credit Department of this Bank has at hand 
a 


vast amount of information. It has ample 
facilities for “checking” credits. The purchase of 
high-class commercial paper for correspondent banks 
is a service of which they constantly take advantage. 
The paper so purchased may be left with us for safe- 
keeping. The proceeds of this paper, when paid, 
will be credited or remitted. It will always be avail- 


able and subject to order. 


Banks are cordially invited to 
investigate and test this service. 
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COMMERCIAL 
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A Complete Banking and Trust Service 


Wi enlarged facilities and resources amounting to over one hun- 

dred million dollars, The Seaboard National Bank, now maintain- 
ing three offices at convenient locations, two downtown and one uptown, 
is in a position to give its customers and friends a banking and trust 
service of larger scope than heretofcre. 


Visit or write one of the Seaboard Banks and our officers will be 
glad of the opportunity to explain the special features of this complete 


financial service. 


You will find sound banking along with a pleasant 


way of being personally in-erested in accounts, small as well as large. 


The Seaboard 


National Bank 


OF THE CITY OF NEW YORK 
Main Office, Broad and Beaver Sts. 


Mercantile Branch 
115 Broadway 


Uptown Branch 
20 East 45th Street 


Capital, Surp'us and Profits over Ten Million Dollars 


of the savings department, and H. A. 
Johnson assistant secretary of the 
trust department. Both are former of- 
ficers of the Fort Dearborn Trust and 
Savings Bank. 

All other officers and directors of 
both banks were re-elected. 


MELLON NATIONAL BANK’S NEW 
BUILDING—The abandonment. by 
the Mellon National Bank, Pitts 
burgh, of its old building on Smithfield 
Street, to make way for a new and 
modern structure which will adequate- 
ly house its growing needs, presages 
the early passing of one of Pitts- 
burgh’s significant landmarks. The old 
structure has seen and taken part in 
half a century of Pittsburgh’s history 
and its impending demolition atirs 
many recollections on the part of old- 
time Pittsburghers. For the old build- 
ing is not simply the outgrown shell of 
a great and expanding financial insti- 
tution; it is to many a homely but sig- 
nificant monument to the wisdom, 
courage and energy of Judge Thomas 
Mellon the founder of the bank, who 
laid down the principles and ideals 
that have guided it through more than 
fifty years of notable success and un- 
broken progress. 

Although the bank has added to its 
original building the entire property 

on Smithfield Street from 
Fifth to Oliver Avenues, its steady 


growth and expansion has necessitated 
the abandonment of these now inade- 
quate quarters, and the construction 
of a new banking house will be rapid- 
ly under way as soon as the old struc- 
ture can be razed. The new building 
will be one of the largest and finest 
edifices in America, devoted exclusive- 
ly to banking purposes. It will be of 
distinctly classic architecture, in the 
Doric style, with a main facade on 
Smithfield Street, extending from Fifth 
to Oliver Avenues, a distance of 232 
feet, and a depth of 117 feet on Fifth 
and on Oliver. It will be a four-story 
structure with a height of 116 feet 
above the sidewalk grade, and a base- 
ment and sub-basement which will ex- 
tend 25 feet below the sidewalk. The 
ground floor space will be 27,144 square 
feet and the total floor space of the 
building will be more ‘than 131,000 
square feet. 

The exterior materials of the build- 
ing will be granite and bronze, and the 
materials and appurtenances through- 
out will be of the highest character. 
It goes without saying that the build- 
ing will be of the most modern fire- 
proof construction in every detail. 


KJOBENHAVNS HANDELSBANK, 
of Copenhagen, Denmark, in its state- 
ment of condition as of March 31, 1922, 
reports as follows: 

Resources: Cash, Kr. 42,422,183.60; 











Friendship in Banking 


There is room in banking for friendship. 


In fact friendship 


and confidence are outstanding requirements for satisfactory 
relations between a bank and its customers. 


After 110 years of experience we have found that we serve 


best those whom we know best. 


We strive to understand 


our customers and to serve them in the way they wish to 


be served. 
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New York and Brooklyn 


correspondents abroad, Kr. 26,514,- 
481.48; bills receivable, Kr. 56,574,- 
603.26; loans and advances, Kr. 363,- 
008,847.41; investments, etc., Kr. 125,- 
916,700.71; bank premises, Kr. 8,749,- 
911.55; sundry debtors, Kr. 12,563,- 
803.16; total, Kr. 635,750,531.17. 

Liabilities: Share capital, Kr. 50,- 
000,000.00; reserve funds, Kr. 29,000,- 
000.00; undivided profits, Kr. 8,168.,- 
959.15; deposits, Kr. 502,275,976.68; cor- 
respondents abroad, Kr. 21,146,039.37; 
sundry liabilities, Kr. 25,159,555.97; 
total, Kr. 635,750,531.17. 


THE ATLANTIC NATIONAL, New 
York, in its statement of condition as 
of May 5, reports the following items: 
Deposits, $18,257,964; loans and dis- 
counts, $13,484,148; cash, etc., $4,563,- 
493; capital stock, $1,000,000; surplus 
and undivided profits, $1,093,316; total 
resources, $22,226,535. 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, has announced 
that, at a meeting of the Board of 
Directors held on April sixth, Mr. 
George Woodruff was elected vice- 
president and director of the bank. 


THE FOURTH STREET NATION- 
AL BANK, of Philadelphia, in its state- 


ment of condition as of May 5, reports 
the following items: Deposits, $48,- 
958,209; loans and investments, $44,- 
498,916; cash and reserve, $4,648,365; 
capital stock, $3,000,000; surplus and 
profits $8,385,723; ‘otal resources, $62,- 
068.634. 


THE HANOVER NATIONAL, New 
York, in its statement of condition as 
of May 5, reports the following items: 
Deposits, $159,581,740; loans and dis 
counts, $90,361,039; cash, etc., $61,268,- 
408; capital, $3,000,000; surplus and un- 
divided profits, $22,224,467; total re- 
sources, $186,415,817. 


AMERICAN COMMERCIAL CRED- 
I1TS—The Ronald Press Co., of New 
York, has announced the publication of 
“American Commercial Credits” by 
Wilbert Ward, Assistant Cashier of the 
National City Bank of New York, and 
Chairman of the Committee on Stand- 
ard Letter of Credit Forms of the 
American Acceptance Council. 

Since 1914, when the power to extend 
credit by the granting of bankers’ ac- 
ceptance was given to national banks, 
the commercial letter of credit has 
taken its place as the most satisfactory 
method of financing foreign shipments. 

As was to be expected with such a 





rapid growth, much uncertainty and 
confusion has resulted. Then there was 
brought into life the organization 
known as the Committee of Standard 
Letter of Credit Forms of the American 
Acceptance Council. This organiza- 
tion has bent its efforts to draw up 
uniform practices and forms for those 
using American letters of credit. 
“American Commercial Credits” cov- 
ers fully the findings of the conference. 
It analyzes the legal and financial na- 
ture of the letter of credit, shows the 
rights and responsibilities of the sev- 


HE INFORMATION anda eral parties concerned, and reproduces 
the various forms approved by the con- 


Experience back of “renee. 


Because of its thoroughness and 


this National Invest- completeness, Mr. Ward’s book will be 


of decided value to bankers, exporters, 
lawyers, and students of international 


ment Service are at the trade. It is substantially bound in 
cloth, contains 270 pages, and sells for 


command of bankers in © 32.50. 


or near the 59° leadirg THE EQUITABLE TRUST COM- 

gi iy PANY, of New York has announced 
cities. the appointment of Thomas M. Pater- 
son as its Pacific Coast Correspond- 
ent. Mr. Paterson, who was formerly 





a ——— ae vice-president of the Mercantile Trust 
ot Sen Gade Tokyo Company, of San Francisco, will have 


offices in the American National Bank 
Building, 485 California street, San 
Francisco. 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., RE- 
QUIRED BY THE ACT OF CONGRESS OF AUGUST 24, 1912, OF THE BANKING 
LAW JOURNAL, published monthly at Boston, Mass., for April 1, 1922. 


State of New York, County of New York, ss: 

Before me, a Notary Public in and for the State and county aforesaid, personally ap- 
peared Alexander Puglisi, who, having been duly sworn according to law, deposes and 
says that he is the business manager of the Banking Law Journal, and that the fol- 
lowing, is to the best of iis knowledge and belief, a true statement of the ownership, 
management (and if a daily paper, the circulation) etc., of the aforesaid publication for 
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affiant’s full knowledge and belief as to the circumstances and conditions under which 
stockholders and security holders who do not appear upon the books of the company ae 
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and this affiant has no reason to believe that any other person, association, or corpors- 
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